IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20864

HERVELA LOULSECED,
Pl ai ntiff-Appellant,
vVer sus
AKZO NOBEL | NCORPORATED,
AKZO CHEM CAL | NCORPORATED,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston

June 16, 1999
Bef ore GARWOOD, DAVI S, and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Hernela Loul seged (Loul seged) sued her
former enpl oyer Akzo Nobel Chem cals, Inc. and its corporate parent
Akzo Nobel, I nc. (collectively, Akzo) alleging Akzo had
discrimnated against her in violation of the Anmericans wth
Disabilities Act (the ADA). The case was tried to a jury, and at
the close of Loulseged’ s evidence, the district court granted
Akzo’s notion for judgnent as a matter of |aw. Loul seged appeal s.
We affirm

Facts and Procedural History



Loul seged was enpl oyed as an anal ytical | aboratory technician
in Akzo's Deer Park, Texas, facility. The duties of a lab
techni cian focused on testing chem cals produced at the plant to
insure that they were correctly fornulated. Wile nost of these
duties were perforned in the | ab, Akzo expected the technicians to
perform certain transport type functions. These duties were
assigned on a rotational basis, with a single different technician
being assigned to this role every week. Since the full conpl enent
of technicians fluctuated between ei ght and nine, Loul seged could
expect to be assigned to the transport functions every eight or
ni ne weeks.

The wor ker on rotation was expected to performthree transport
type functions in addition to the usual |ab work. First, the
| aboratory required a supply of chem cal solvents. The solvents
were stored in a |arge drum nounted several feet off the ground,
| ocated at an area about one hundred yards away fromthe | ab. The

person assigned to this task was expected to take a five-gallon

container to the storage area, fill up the container, place it in
a cart, and return to the lab. Wen full, the containers wei ghed
thirty to forty pounds. In order to fill the container, sone
enpl oyees had to stoop down. It took several mnutes to walk to

the storage area. Second, the | ab generated waste solvent. This
wast e sol vent was stored in containers that weighed fifty pounds
when full. The person on duty was expected to place these
containers on carts and nove them outside of the |ab, where they

woul d be picked up by others. Third, the |ab produced sanples



contained in small “pepsi” bottles, which had to be noved to the
storage area. The on-duty technician would fill a wooden rack with
the “pepsi” bottles and transport themto storage.

After working at Akzo for five nonths, Loul seged injured her
back while nmoving a full waste solvent container. Akzo kept
Loul seged’s job open for her while she recovered. When she
returned, her doctor had placed restrictions on her duties.
Loul seged was ordered not tolift nore than thirty-five pounds, and
not toremainineither asitting or standi ng position for extended
periods of tine. After attenpting to clarify the neaning of these
restrictions, Akzo nmade several accommodations for Loul seged. A
stool was provided that allowed her to sit on the job. Mor e
inportantly for the purposes of this appeal, it was agreed that
when Loul seged was on transport rotation she would be able to cal
on the services of the plant’s nmaintenance personnel. These
contract workers—eut sourced enpl oyees of Brown & Root —aoul d perform
the actual lifting and transport for all three tasks. Because of
concerns about the workers returning with the wong solvent,
however, Loul seged would acconpany them to the storage area.
Loul seged agrees that this acconmobdati on was reasonabl e. The Brown
& Root workers at sone point began to nove the sanple racks for al
enpl oyees, not just Loul seged.

In 1993, Loul seged agai n took nedi cal | eave, this tinme to have
back surgery. Wen she returned, her nedical restrictions had been
significantly expanded. She was not allowed to |ift nore than ten

pounds, could not performtasks that required “repetitive” bending



and stooping, and could not push or pull carts. These new
restrictions did not affect the accommodati on of using the contract
wor kers, which Loulseged continued to find reasonable and
acceptable. The only problemthat devel oped—nvol ving the st oopi ng
required by one of the machines in the |ab-was pronptly
accommodated by Akzo as soon as Loul seged brought it to their
attention.

An Akzo enployee testified that the use of Brown & Root
contract workers to aid the technicians in their transport tasks
created problens at the plant. The contract workers found that
sumons from the technicians disrupted their other work and they
conplained. In addition, there was a suggestion that the
arrangenent directly or indirectly raised Akzo s costs. The
conpany decided that in light of these concerns the use of the
contract workers by the technicians, including Loul seged, woul d be
t erm nat ed. At the tinme this decision was made, the record
indicates that a substantial anmount of time remained before
Loul seged faced her rotation of transport duties.

In Decenber 1994, Loulseged’'s supervisor, Carl \Weeler,
presented her with a one-gallon container and told her it would be
used inthe future to transport solvent. She testified that at the
time she believed the container was an option to be used by the
contract workers. Later, however, she noticed that the enpl oyee on
rotation was carrying the sanples rather than calling on the
contract workers. Alarned, she confronted Weeler. The gist of

this conversation is not in dispute. Loul seged testified that



Wheel er told her that technicians could no | onger use the contract
wor kers for transportation. Wen she asked whet her the w thdrawal
applied to her, Weeler told her it did and that the decision had
been made by Weel er’ s superiors. At no point did Weeler indicate
t he condi ti ons under whi ch Loul seged woul d be expected to conpl ete
her transport rotation, which was not immnent. \Wheeler did not
mention, nor did Loul seged ask about, the one-gallon container
Loul seged testified that she did not respond in any way to this
announcenent, and did not raise the issue again. At a neeting of
the | aboratory technicians that Loul seged attended, Akzo enpl oyees
di scussed the use of a “tricycle”! that would substitute for the
handcart then used for transport duties. Loul seged’ s nedi cal
restrictions prevented pushing and pulling but did not nention
riding. The record indicates Akzo was considering the tricycle at
| east partially out of a desire to accompdate Loul seged.
Loul seged renai ned silent at the neeting and never spoke to anyone
about her disability accommopdati on afterwards. Later, one week
before her rotational duties were scheduled to begin, Loul seged
announced her resignation to Akzo in a letter that specifically
conpl ai ned about an unprofessional atnosphere at the |lab but did
not explicitly reference her disability.

In April 1996, Loulseged filed this lawsuit against Akzo,

all eging violation of the ADA grounded in Akzo' s alleged refusal to

. The record does not reveal precisely what kind of vehicle was
di scussed. At various tines it has been referred to as a bicycle
and a tricycle. It is also not clear whether the vehicle was
pedal ed or independently powered.
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provi de reasonabl e accommodati on for her back injury disability and
di scrimnation on the basis of race. Akzo counterclained for the
recovery of excess workers’ conpensation benefits. Prior totrial,
Loul seged dropped her racial discrimnation clains. The case
proceeded to trial before a jury. At the close of Loul seged’s
evi dence, Akzo noved for judgnent as a matter of law. | n an order
i ssued on Septenber 12, 1997, the district court granted Akzo's
nmoti on and di sm ssed Loul seged’s cl ai ns. On March 4, 1998, the
court below granted judgnent for Akzo on its counterclaim
Loul seged appeal s only the di sm ssal of her ADA claim and does not
contest the resolution of the counterclaim
Di scussi on

After a party has been given an opportunity to present its
case to the finder of fact, the trial court may grant the opposing
party’s notion for judgnent as a matter of law if there is no
sufficient evidentiary basis for a reasonable jury to find for the
nonnmovant. Fed. R CGCv. P. 50(a)(1). W wll affirma district
court’s grant of judgnent as a matter of lawif, viewing the entire
record in the |ight nost favorable to the nonnoving party, there is
insufficient evidence to allow a reasonable jury to find for the
nonnovant . Burch v. Coca-Cola Co., 119 F.3d 305, 313 (5th Gr.
1997). Loul seged argues that there was sufficient evidence in the
record to create a jury question as to the reasonabl eness of the
accommodati ons Akzo provided. She also argues that Akzo’'s
liability may be predicated onits failure to engage i n an adequat e

interactive process with Loul seged to determ ne what acconmobdati ons



were necessary. W do not address the first contention and reject
t he second.

| . Reasonabl e Accommpdati on

The ADA requires enployers to make reasonabl e acconmobdati ons
for disabled enployees.? 42 U S. C. 8§ 12112(b)(5)(A). Loul seged
argues that Akzo violated the ADA by w thdrawi ng the previous
contract worker accommobdation and suggesting an inadequate
substitute. She asks us to examne the only concrete proposal
made by Akzo—+the use of a one-gallon, rather than five-gallon
contai ner—+n isolation and mai ntains that there was a jury question
as to its reasonabl eness. Cenerally, clains that an enpl oyee has
been deni ed a reasonabl e accommopdati on are acconpani ed by cl ai ns
the plaintiff was not hired, not pronoted, or discharged or
denot ed. However, it is perhaps arguable that the failure to
accommodate an enpl oyee standing alone nay give rise to a claim
under the ADA. Cf. Penny v. United Parcel Service, 128 F.3d 408
(6th Gr. 1997) (considering before ultimately rejecting clai mwhen
plaintiff remained with enployer in the sanme position at the
comencenent of litigation). W do not reach that question, nor
t hat of whether (absent constructive discharge, which is not nade
out here) an enployee who quits her job may sue for |oss of
enpl oynent when only failure to accommbdate, but no other adverse

enpl oynent action, is shown. W proceed on the arguendo assunption

2 At oral argunent, Akzo argued that Loul seged did not qualify
as di sabl ed under the ADA. This was not the ground on which the
district court granted judgnent as a matter of l|aw, and our
resolution of the case nakes it wunnecessary to address this
contenti on.



that the fact that Loul seged quit her job does not, per se, bar her
action. However , her quitting under these circunstances
conplicates the analysis. Because Loul seged quit before her
rotation was immnent, we are forced to engage in a sonmewhat
hypot hetical enterprise—determ ning what accommodation or |ack
t hereof woul d have been forthcom ng had Loul seged renai ned at the
conpany until the final arrangenent was reveal ed.

I nsofar as Loul seged asks us to find that a reasonable jury
could attach liability to Akzo on the grounds that the one-gallon
cont ai ner proposal standing al one was i nadequate, we cannot. It is
difficult to judge the reasonabl eness of accommobdati ons when the
enpl oyee wi t hdraws before we can say with any authority what these
accommodat i ons woul d have been. |In an ordinary case of this sort,
the finality of an accommobdati on can usually be presuned—general |y
because the enpl oyer took sone concrete adverse enpl oynent action
such as term nating the enpl oyee (or refusing to hire the applicant
for enploynent), which enphatically signals that no further
accommodations wll be made. |In this case, however, the enpl oyee
quit.® Wile given the danger of physical injury we mght be
inclined to view the one-gallon proposal as a final accommodati on

i f Loul seged had been ordered on the first day of her rotation to

3 Loul seged’s brief, in an attenpt to avoid the probl ens caused
by her abrupt resignation, argues that she was constructively
di schar ged. Nothing in the record even hints at the type of
conditions that would allow a jury to nmake such a finding.
Recogni zing this, Loul seged argues that the constructive di scharge
threshold i s sonehow | owered i n ADA cases. The case she cites for
this proposition indicates nothing of the sort. See Cooper v.
Nei man Marcus G oup, 125 F.3d 786, 791 (9th G r. 1997) (enployer
actual ly di scharged enpl oyee).



performthe transport tasks and no ot her acconmobdati on was nmade—she
woul d not have been required to actually attenpt the work unai ded
to assert that reasonable accommodati on was deni ed—she chose to
quit a week before the earliest tine she mght have been asked to
perform these duties. Gven this tine frame, we believe it is
i npossible to judge the offer of a one-gallon container as being
t he begi nni ng and end of Akzo’s substitute accomobdati ons. Had she
not quit, Akzo m ght have provided her with a squadron of O ynpic
wei ghtlifters and a Mercedes-Benz chem cal transport vehicle to aid
her in her tasks. It also mght have ordered her on pain of
termnation to nove fifty-pound containers unaided. Because of
Loul seged’s decision to quit, we sinply cannot know. We thus
decline to analyze the reasonabl eness of this partial proposa
standi ng alone. What occurred here was not a refusal of Akzo to
reasonabl y acconodat e Loul seged’ s concerns, but a breakdown in the
interactive process designed to <create those reasonable
accommmodat i ons.
1. Failure to Engage in the Interactive Process

Loul seged al so argues that judgnent as a matter of |aw was
i nappropriate because a jury question existed as to Akzo's failure
toinitiate and participate in an interactive process with her to
devel op a reasonabl e accommodati on. Akzo concedes that it was
under an obligation to participate in such a process, but argues
that the failure of the process to devel op an acconmobdati on was

traceabl e to Loul seged’ s noncooperation. Once an enpl oyee has nmade



a request for an accommpdation,* the ADA's regul ati ons state that
“I't may be necessary for the [enployer] to initiate an infornal

interactive process wwth the qualified individual wwth a disability
in need of the accommodation” in order to craft a reasonable
accomodation. 29 C.F.R 8 1630.2(0)(3). The EECC s interpretive
guidelines reinforce this directive, but also stress that the
interactive process requires the input of the enployee as well as
the enpl oyer. See 29 CFR Pt. 1630, App. 81630.9 at 359
(“flexible, interactive process that involves both the enpl oyer and
the qualified individual wwth a disability”). See also Taylor v.
Princi pal Finance Goup, Inc., 93 F. 3d 155, 165 (5th Gr.), cert
denied, 117 S.Ct. 586 (1996) (duty to launch interactive process is
triggered by request for an accommodati on). The need for bil ateral

di scussion arises because “each party holds information the other

4 Enpl oyers cannot be expected to anticipate all the problens
that a disability nmay create on the job and spontaneously
accommodate them See Mol e v. Buckhorn Rubber Products, Inc., 165
F.3d 1212, 1218 (8th GCr. 1999) (“Only [the enployee] could
accurately identify the need for accomodati ons specific to her job
and workpl ace.”); Schm dt v. Safeway, Inc. 864 F. Supp 991, 997 (D
Or. 1994) (enployee cannot “expect the enployer to read his mnd
and know he secretly wanted a particular accommodation”).
Accordingly, the burden is on the enployee to request an
accommodati on. See Burch v. Coca-Cola Co., 119 F. 3d 305, 320 (5th
Cr. 1997); Taylor v. Principal Finance Goup, Inc., 93 F.3d 155,
164-65 (5th Cr.), cert denied, 117 S. C. 586 (1996). Here,
Loul seged appears to have requested, and recei ved, an accommodati on
al ready and the enployer was generally aware of the problens her
medi cal restrictions posed in regard to the transport duties.
Under the circunstances of this case, we do not believe that
Loul seged was required to formally request a replacenent
accommodati on when the previously agreed on system was w t hdrawn.
However, the inposition of this burden on enpl oyees under scores our
recognition of the enployer’s inability to “read m nds” and the
need for disabled enployees to remain active in the devel opnment of
solutions to their concerns.
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does not have or cannot easily obtain.” See Taylor v. Phoenixville
School Dist., -- F.3d -- at *16 (3rd Cr. 1999) (noting that
enpl oyers will not always understand what the di sabl ed enpl oyee is
capable of and the enployee wll not always understand what
accommodati ons are reasonably available). Courts interpreting the
interactive process requirenent have held that when an enpl oyer’s
unwi | I'i ngness to engage in a good faith interactive process | eads
to a failure to reasonably acconodate an enpl oyee, the enployer
vi ol ates the ADA. See Tayl or v. Phoenixville School Dist., --F.3d-
- at *19; Bulteneyer v. Fort Wayne Community Schools, 100 F.3d
1281, 1285 (7th Cr. 1996).° However, recognizing that “the
responsibility for fashioning a reasonabl e accommopdation i s shared

bet ween the enpl oyee and the enpl oyer,” see Principal Finance, 93
F.3d at 165 (enphasis added), courts have held that an enpl oyer
cannot be found to have violated the ADA when responsibility for
t he breakdown of the “informal, interactive process” is traceable

to the enployee and not the enployer. See Beck v. University of

5 W note that both Taylor v. Phoenixville School D st. and
Bul t eneyer invol ved enpl oyees whose disability was nental ill ness.
As those courts recogni zed, the uni que problens presented in sone
mental illness cases nmay affect the interactive process. Sone
mentally ill enployees may not be fully aware of the Iimtations
their conditions create, or be able to effectively communicate
their needs to an enployer. Accordingly, the enployer may have an
extra duty to explore the enployee’'s condition in these cases and
the interactivity of the process may be of |ess inportance. See

Bul teneyer, 100 F.3d at 1284 (“an understanding of nental ill ness
IS central to under st andi ng Bul t eneyer’ s request for
accommodation”); Taylor v. Phoenixville School Dist., --F.3d at 14

(noting that nedical records available to enployer indicated that
enpl oyee | acked insight into her own condition). Wen, as here, a
disability is purely physical, the enployee will generally be in
the best position to determ ne her own needs and capabilities.

11



Wsconsin Bd. O Regents, 75 F.3d 1130, 1135 (7th Cr. 1996);
Tenpl eton v. Neodata Services, Inc., 162 F.3d 617 (10th Cr. 1998).
This reasoning flows naturally from our recognition in Principal
Fi nance that responsibility for the interactive process i s shared.
Since on the evidence here no reasonable jury could find Akzo at
fault for the breakdown of the interactive process, the district
court was correct to grant judgnent as a matter of law in Akzo’'s
favor.

Loul seged first argues that Beck inposed an affirmative duty
on Akzo managers to sit down with her and conprehensively present
a conpl ete proposal for a replacenent accommobdati on as soon as the
decision was made to w thdraw the contract workers. We cannot
agree. The reqgulation’s direction to the parties to engage in an
interactive process is not an end it itself—+t is a neans to the
end of forging reasonable accommobdati ons. And the regul ations
direct an enployer to engage in an informal process. |ndeed, as
the interpretive guidelines and courts have recogni zed, there may
be some situations in which the reasonable accommopdation is so
obvious that a solution nmay be devel oped without either party
consciously participating in an interactive process. See 29 C F. R
pt. 1630 app. 8 1630.9 at 360 (1998); see al so Jacques v. Cean-Up
Goup, Inc., 96 F.3d 506, 514 (1st Cr. 1996) (upholding jury
verdict for enployer on the grounds that while enployer nay not
have initiated interactive process, a reasonable jury could find
t hat process was not necessary to determne reasonable

accommodation). The process nust thus be viewed on a case-by-case

12



basis. See Beck, 75 F.3d at 1136 (“The determ nati on nust be nade
in light of the circunstances surrounding a given case.”).

Under the circunstances of this case, where the enpl oyee woul d
not be faced with the problematic job duties i medi ately, Akzo was
under no obligation to make a formal presentation to Loul seged at
the time of the initial tender of the one-gallon proposal. Nothing
in the regulations or the cases indicates to us that an enpl oyer
must nove with maxi num speed to conplete this process and preenpt
any possible concerns.® |Instead, we believe that in an infornmal
process the enployer is entitled to nove at whatever pace he
chooses as long as the ultimate probl em+the enpl oyee’ s performance
of her duties—+s not truly inmmnent. Here, Akzo cane up with a
facially reasonable proposal to address one of Loulseged s
potential problens, and was nulling another—the tricycle. 1In an

i nformal process, these actions would seemto be quite reasonable

6 The panel in Beck noted that a party “that obstructs or
del ays the interactive process” may be charged with its breakdown.
See Beck, 75 F.3d at 1135. In Beck and nmany enpl oynent cases, the
enpl oyee continues working in a capacity arguably needing
accommodation while the interactive process is ongoing. An
enpl oyer that dragged its feet in that situation could force the
enpl oyee to work under suboptimal conditions, “sinply docunent the
enpl oyee’s failures,” and use the enployee’'s difficulties as an
excuse to termnate her. See Taylor v. Phoenixville School Dist.,
--F.3d at 19. An enployer’s delaying of the process under those
conditions mght create liability. There may be other situations
in which there is a pressing need to rapidly address the
accommodati on i ssue conprehensively. For exanple, if the enployer
knows the enployee has been offered another job, delaying the
interactive process mght indicate the enployer was attenpting to
force the enployee to take the other position in order to avoid
maki ng a reasonabl e accommodation. In this case, however, there
was no apparent urgency in crafting accommobdations since only a
portion of Loulseged’'s duties presented difficulties and those
duties were not yet inmmnent. W do not read the | anguage i n Beck
to reach this situation

13



prelimnary steps to take. W need not address the question
whet her they woul d have been sufficient on their own to establish
Akzo’' s good faith participationinthe interactive process, because
Loul seged’ s decision to quit deprived us of the chance to know what
further consultations Akzo would have initiated, just as it
deprived us of the opportunity to know exactly what acconmobdati ons
woul d ultimately have been provided.

Loul seged’s characterization of Akzo's initial efforts as
“unilateral” is a bit one-sided, given her deafening silence when
they were presented to her. No matter how earnestly one party
attenpts to engage in an interactive process, its efforts can
al ways be superficially characterized as unilateral if the other
party refuses to interact. One cannot negotiate with a brick wall.
Wil e Loul seged now goes into great detail about the manifest
i njustice of the one-gallon proposal, she failed to vocalize any of
these concerns at the tinme she allegedly realized that she was
expected to use the container. Loul seged also wholly kept her own
counsel in regards to the acconmmodati on of her problens with waste
sol vent and sanple transport, even though she testified that she
bel i eved these concerns were not addressed. And she continued to
remain entirely mute when, in her presence, a potential solutionto
these problens—a tricycle—was being discussed. |ndeed, not only
did Loul seged testify that she never nentioned the accommodati on
i ssue after her initial conversation with Weel er, she al so nade no

detailed conplaint touching on her disability in her letter
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announcing her reasons for then quitting.’ Akzo can fairly
conplain that its efforts to begin the interactive process were
stym ed by Loul seged’s stony silence, see Beck, 75 F.3d at 1135 (“A
party that fails to communi cate, by way of initiation or response,
my . . . be acting in bad faith.”) (enphasis added), and her
quitting robbed Akzo of a chance to conplete the process and
denonstrate its good faith. Thus, so far as is shown by this
record, sole responsibility for the breakdown of the process falls
on Loul seged. The process broke down because she stayed silent,

and quit.®

! Loul seged’s unwillingness to delve into the alleged
discrimnation she encountered because of her disability is
conspi cuous given the fact that she was not shy in expressing her
di spl easure at the work environnent. The letter does not nention
her disability in any manner. Instead, she referenced serious
i nterpersonal conflicts on the job as the main reason she felt
conpelled to quit. Specifically, she conplained of “relentless
bel I i gerence and unpr of essi onal at nosphere exhausti vel y per pet uat ed
by the departnent’s CQ manager, Vvis-a-vis, runor nongering, nane
calling, insinuations, denials, etc.” In her testinony, Loul seged
did not claimthat she was ever subjected to runors, insinuations,
or nane calling on the grounds of her disability. She did testify,
however, that the reference to “denials” in this sentence was a
specific reference to the denial of reasonabl e accombdati ons for
her back problens in regard to the transport of chemcals. This
reading is not intuitively obvious and the letter could hardly be
expected to put Akzo on notice that it may have been insensitive to
Loul seged’ s i nsi nuati on.

8 We recently left undisturbed a jury verdict in favor of an
enpl oyee who resigned from her position in the wake of a job
reassi gnnment that she argued was traceable to discrimnation
agai nst her disability. See Rizzo v. Children’s Wrld Learning
Centers, Inc., --F.3d-- (5th Gr. 1999). R zzo materially differs
from the case before us, as it involved an adverse enploynent
decision, not a claim based solely on an alleged failure to
reasonably accommodate. The plaintiff was claimng that she was
renmoved froma position she could performunai ded (driving a school
van) and denot ed because of prejudi ce and stereotypes regardi ng her
disability (hearing loss). She did not claimthat she was denied
an accommodation that would have allowed her to perform her job.

15



Loul seged attenpts to blunt the force of this argunent by
mai ntai ning that \Weeler’s statenments when she originally raised
the question of the withdrawal of the contract workers were so
unconprom sing that she believed further efforts futile. In other
wor ds, she seens to argue that it was the presentation of the one-
gal l on contai ner and the conversation with Weel er that term nated
the interactive process, not Loulseged s quitting. A clear
decl aration by an enpl oyer that no reasonabl e acconmodati on w || be
forthcom ng m ght indeed be seen as termnating the interactive

process and renoving any duty the enployee had to speak up. See

The majority in R zzo sinply found that the job restructuring could
be characterized as a denotion, that a reasonable jury could find
that the denotion was notivated solely by plaintiff’'s disability,
and that a reasonable jury could find the plaintiff was qualified
to drive the van. See id. at *3143-44. The plaintiff’s subsequent
decision to quit was irrelevant under this analysis, since the
di scrim nation was conpl ete as soon as the plaintiff was reassi gned
under this analysis. The dissent disagreed, arguing that while an
adverse enploynent decision can generally be 1looked at in
i solation, the special circunstances present when an enpl oyee is
suspected of posing a direct threat to health and safety all ow an
enpl oyer to tenporarily restructure or renove an enployee while
engaging in investigation to verify whether there actually is a
danger. See id. at *3151-52 (Wener, dissenting). It went onto
argue that the investigation into whether an enpl oyee constitutes
a danger should be anal ogized to the interactive process required
when an enployee requests a reasonable accommodation, and
mai nt ai ned the jury verdict could not stand since the plaintiff was
responsi ble for the breakdown of this investigative process. See
id. at *3153-55 (enployee failed to produce requested nedica
docunent ati on before quitting her job). Since the majority clearly
rejected the dissent’s predicate assunption that the suspicion of
a direct safety threat allowed for a tenporary restructuring, it
did not address the plaintiff’s responsibility for the subsequent
breakdown of the enployer’s investigation. See id. at *3144
(rejecting enployer’s argunent that it was entitled to bal ance the
safety of the children with the demands of the ADA). Accordingly,
the majority opinion cannot be read as an inplicit endorsenent of
the plaintiff’s post-denotion conduct and does not affect this
case.

16



Bul teneyer, 100 F.3d at 1285 (noting that enployer announced

mentally disabled enployee would “not receive any nore specia
treatnent” before assigning responsibility for the breakdown to the
enpl oyer) . However, there is no basis for finding that this is
what occurred here. 1In her own testinony, Loul seged admtted that
Wheel er never told her that the one-gallon contai ner proposal was
a final and unreviewable order, and never told her that further
accommodat i on woul d be i npossi bl e for her concerns about sanple and
sol vent novenent.® Nor did she even hint in her testinony that the
conversation was tinged with nenace, acconpani ed by verbal abuse,
or interpreted in light of a pattern of past conduct that would
allow her to assune that further discussion would clearly be
unfruitful .10 Neverthel ess, she clains that she interpreted

Wheel er’ s conduct as rendering any further discussion futile. 1In

particul ar, she focuses on the fact that Weeler told her that the

o “Q . .[NJo one said okay The Brown & Root people
are gone, and Ms. Loul seged, you' re going to have to go
back and |ift everything that Brown & Root has been
lifting for you ?

A. [ Loul seged] No.
Q You just assuned that because the Brown & Root
peopl e were not there, you were going to have to do that?

A. Yes.
Q And then you quit?
A. Yes.”
10 I ndeed, Loul seged testified that she had a good rel ati onship

with Wheeler and wote hima brief handwitten note thanking him
when she quit. Moreover, she admtted that Akzo had pronptly
responded to her previous requests for accommodation in her daily
lab duties. To the extent that Loul seged asks us to find that a
reasonable jury could infer that Akzo was a callous and
aut horitarian workpl ace where deci sions from hi gher-ups coul d not
be questioned, she not only failed to introduce any evi dence that
this was so, but has forecl osed her own argunent.
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deci sion had been nmade by hi gher authorities.

We cannot question Loul seged’s subjective belief on appeal
But while the Beck court talked in general ternms about “good
faith,” we do not believe this | anguage was intended to, or that
the | aw shoul d, pl ace the success of the interactive process at the
mercy of either party’ s subjective beliefs. See Harter .
Uni versity of Indianapolis, 5 F. Supp. 2d 657, 666 (S.D. Ind. 1998)
(noting that objective circunstances surroundi ng the breakdown of
the interactive process were the nost inportant factors). Beck
advises us to “attenpt to isolate the cause of the breakdown and
then assign responsibility.” Beck, 75 F.3d at 1135. When a
breakdown occurs because an enployer creates an objectively
reasonabl e perception that the process is clearly at an end, the
enpl oyer is as well placed as the enployee to avoid the situation.
It knows what it said, and how a reasonabl e person woul d i nterpret
it, and thus bears responsibility for salvaging the process. But
when an enployer’s statenents do not rise to that level, and the
breakdown i s caused by the subjective spin the enpl oyee chooses to
place on them only the enployee can prevent the process from
col l apsing. The enployer can hardly be expected to know that the
enpl oyee i s | aboring under an unreasonabl e conviction that further
di scussion would clearly be futile.

Here, the only rational reading of the conversationis that it
at nost foreclosed the use of contract workers as an acconmodati on
for Loul seged. Nothing in the record all ows a reasonabl e i nference

t hat Akzo clearly woul d not consi der ot her possible accommbdati ons
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i f Loul seged brought themto its attention.! And nothing in the
conversation allowed an inference that the one-gallon container
proposal inplicitly closed the door on any accomodations of
Loul seged’s other areas of concern. There sinply was no
declaration of finality of accommobdati on, although there m ght have
been a definitive statenent that the use of contract workers would
be barred. Gven the lack of clear finality here, no reasonable
jury could find that Akzo had ended the informal interactive

process at this point.??

1 Portions of Loul seged’s brief could be read to argue that the
wthdrawal of a nutually satisfactory reasonable accommobdation
standing alone is a violation of the ADA This position is

untenabl e, and at oral argunent she correctly conceded that an
enployer is free to wthdraw an accommbdation as long as the
repl acenent accommodation is reasonable. The case she cited for

the proposition did not involve a situation in which an
accommodati on was withdrawn and efforts were pending to develop a
repl acenent. Instead, it involved an enployer wthdrawi ng an

accommodation and i nmedi ately firing an enpl oyee. See Val entine v.
Anmerican Hone Shield Corp., 939 F.Supp. 1376, 1400 (N.D. |owa
1996) .

12 Perhaps a jury question could have been created if the
initial proposal was so nmanifestly inadequate that it could be
interpreted only as an insulting gesture announcing a refusal to
make meani ngful accommodati ons—a Marie Antoinette-like “let them
eat cake.” Here, however, the one-gallon container proposal did
not approach that sort of outrageousness. Loul seged acknow edged
that the one-gallon container was within her ten-pound lifting
requirenent. Wiile she clains that the plan would have required
her to bend and stoop, it would not be wholly outrageous for Akzo
to assune that filling a fewcontainers for a week every ni ne weeks
was not beyond her capacity or to have sinply overlooked the
bendi ng and stooping problem in focusing on the nore evident
cont ai ner size problem Her ot her conpl ai nt +hat the schene woul d
have di srupted her work by forcing her to nmake extra trips—fails to
convince us that Akzo's proposal here was tantanmount to a
cont enpt uous announcenent of a refusal to deal. The one-gallon
cont ai ner proposal m ght have been unreasonabl e—as noted above, we
do not reach that question. The point is that by failing to
comuni cate and abruptly quitting, Loulseged termnated any
meani ngf ul devel opnent of the proposal. The interactive process
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This lack of finality serves to distinguish this case from
Bul teneyer, which bears a superficial factual resenblance to the
situation Akzo faced. Bul teneyer, like the case before us,
involved a situation in which the parties had reached a mutually
sati sfactory accommodation for a disability that was subsequently
W t hdr awn. See Bultenmeyer, 100 F.3d at 1282. However, 1in
Bul t eneyer, the w thdrawal of the previous acconmodation
(acconplished by transferring the plaintiff to a new post) was
acconpani ed by an explicit announcenent that the enpl oyee coul d not
expect the type of special accommobdation he had enjoyed at his
previous position. See id. |In the sane conversation, the enpl oyer
demanded that the enployee report at his new assignnent on a
specific day on pain of term nation. Wen the enployee failed to
show up for work on the appointed day, he was fired. See id. It
should be noted that even under those facts, the court felt
conpelled to note that the enployee—whose inpairnment was
ment al -Aade an effort to verify the actual conditions he was
expected to operate under, and nmade an attenpt to convey his
probl enms with the proposed work arrangenents that was “the best he
could do” given his nental condition. See id. at 1285.

Here, Loul seged—who suffered from a physical, not a nental,
disability and was not fired but quit-—was not presented with any

statenent that could be reasonably interpreted as clearly

requirenent is designed to address precisely these kinds of
situations, where a proposal presents problens for enpl oyees that
may not be obvious to enployers or addresses sone but overl ooks
ot her enpl oyee probl ens.
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forecl osing further di scussion and announci ng the conpany expected
her to perform wi thout a reasonable accommobdati on. She was never
asked to perform under such conditions, and nmade no effort to
det erm ne what conditi ons she coul d have expected to encount er when
her rotation canme due. Nothing was clearly final or settled

Loul seged could have sinply waited a few days to see whether
further proposals or discussions devel oped. She al so coul d have at
several points vocalized her concerns—thus participating in the
informal interactive process—and in the process given Akzo a chance
to correct her msperception that further discussion was futile.
I nstead she chose to quit. The fact that Loul seged may have
unreasonably believed the process had term nated, or may have been
so attached to the contract worker schene that she was unwillingto
entertain reasonable alternatives, is irrelevant. In light of
these wundisputed facts, no reasonable jury could find that
responsibility for the failure of the process to reasonably
acconodat e Loul seged rested with anyone but herself. Accordingly,
the district court was correct to grant judgnent as a matter of | aw
in favor of Akzo. To hold otherwise would reward Loul seged’ s
unilateral withdrawal froma process designed for her own benefit.
“[NJeither party should be able to cause a breakdown in the process
for the purpose of either avoiding or inflicting liability.” Beck,
75 F.3d at 1135.

Concl usi on

For the reasons stated, the judgnent of the district court is
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