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Judges.

GARWOOD, Circuit Judge:

Appel lant Harrison J. Goldin (Goldin) was the trustee of the
MCORP Trust (the trust). Appellees served as officers (officer
appel l ees) and directors (director appellees) of MCORP prior to
Gol din’s appointnent. CGoldin appeals on behalf of the trust the
district court’s grant of summary judgnent to the appellees on the
trust’s m suse of estate property clains and the officer appellee’ s
severance benefit clains, the denial of sunmary judgnent on
Gol din’s declaratory judgnent notion, the award to defendants of
their attorney’s fees, and the inposition of personal liability on
Goldin individually. W vacate in part and reverse in part.

Facts and Proceedi ngs Bel ow.

These cases originate in the collapse of the MCORP banking
group, which filed for bankruptcy under Chapter 11 in 1989. The
current litigation centers on the actions of the officers and

directors of MCORP in the period foll ow ng the bankruptcy and pri or



to the appointnent of Goldin as Trustee on July 1, 1994. (oldin
clains that several officer appellees m sused assets of the estate
for their own personal benefit, engaging in a variety of prohibited
transactions at its expense. The director appellees are clained to
be |iable for these abuses because they assertedly failed to halt
this alleged m sconduct, approved of inproper paynents to the
officers, and ultimately passed a blanket ratification of the
officers’ actions. The director appellees are also accused of
wrongful Iy changi ng the conpany’s pension plan for the insiders’
benefit and to the creditors’ detrinent. Goldin also requested a
declaratory judgnent that the officer appellees were not entitled
to severance paynents. The appell ees deny these allegations, and
the officer appellees contend that they are entitled, as
admnistrative clains, to severance paynents and i ndemification.
Goldininitiated the current action as an adversary proceedi ng
in the bankruptcy court on May 5, 1995. Foll ow ng consolidation
wth appellees’ admnistrative clains for severance paynents, the
reference on the case was withdrawn by the district court on
appel l ees’ notion. Both parties filed notions for summary
judgnent, which the district court heard. The district court also
held a bench trial on the issue of the severance paynents. In an
interlocutory order dated August 23, 1996, the district court
granted the appellees’ summary judgnent on al nost all issues, and
a separate opinion and order in Cctober 1996 found the officer
appellees were entitled to their severance paynents. On appeal
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this Court found that neither the interlocutory order nor the final
j udgnent on severance benefits was an appeal able final order.

Faced with the approach of the termnation date for the trust,
Goldin in May 1997 requested an extension of its term from the
bankruptcy court. The bankruptcy court did not rule on the notion;
and the district court again withdrewthe reference, and deni ed the
trustees’ request on July 14, 1997, one day before the trust was
scheduled to termnate. The district court also ordered that the
trustee turn over all trust assets to the clerk of the district
court, as provided for in the trust instrunment. Goldin noved the
district court for clarification of the order and appealed to this
Court. We dism ssed the appeal and deni ed rehearing. |In Septenber
1997, &oldin filed in the district court an energency notion
seeking authority to pay trust expenses.

The district court wiwthdrewthe reference fromthe bankruptcy
court on the entire bankruptcy case in | ate August 1997. I n Cctober
1997, it issued a series of final orders that confirnmed sunmary
judgnent in favor of appellees, granted the officer appellees the
severance benefits, granted the appellees their costs as either
i ndemmi fication or sanctions, granted appellees further attorney’s
fees pursuant to Rule 54, and again ordered the appellant to
imediately turn over all trust assets. Goldin was additionally
ordered to pay certain trust liabilities out of his own pocket, and
ordered to personally conplete certain tasks at his own expense.

&oldin then filed for a wit of mandanmus to this Court,
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chall enging the district court’s withdrawal of the reference and
its inposition of liability against Goldin in his personal
capacity. W carried this nmotion with the case. Gldin also
appeal ed the nerits, claimng that sunmary judgnent on the m suse
of estate property clains was inappropriate and challenging the

award of severance paynents to the officer appellees.

Di scussi on

We are obligated to address issues of jurisdiction, including
nmoot ness, prior to addressing the nerits of an appeal. See Sierra
Club v. dickman, 156 F.3d 606, 613 (5th Cr.1998). See also Steel
Conpany v. Citizens for a Better Environnent, 118 S.C. 1003, 1014-
1016 (1998). W nust satisfy ourselves of this Court’s and the
district court’s jurisdiction even if the parties have not raised
the issue, and if we find the district court did not have
jurisdiction we have limted jurisdiction to correct the error
See Arizonans For Oficial English v. Arizona, 117 S. C. 1055,
1072 (1997).

We find that we need not reach the nerits of the bulk of the
appeal, since the trust’s termnation nooted sone or all of the
case even before the | ower court rendered a final judgnent, and in
any case noots the appeal by ol din. Since the district court
| acked jurisdiction over the trust’s clains agai nst the appell ees,

we mnmust vacate that portion of the judgnent. Because ol din and



those creditors having an interest in the trust’s funds have been
deni ed a chance to appeal an adverse judgnent by matters for which
they are largely not at fault, we al so vacate the judgnent awardi ng
appel | ees severance pay and costs.
|. Term nation of the Trust

To resolve the question of nopotness, we first exam ne the
terms of the instrunment creating the trust. Moot ness hi nges on
when the trustee’'s legal responsibilities termnated, thus
depriving himof a legal interest in the outcone. W interpret
trust instrunents as we do contracts. See Askanase v. Livingwell,
Inc., 45 F.3d 103, 106 (5th G r.1995). The interpretation of a
contract is a question of |law which we review de novo, unless the
| anguage of the contract is anmbi guous and the | ower court resorted
to factual determ nations of intent. See Snug Harbor, LTD. .
Zurich Insurance, 968 F.2d 538, 541 (5th G r.1992) (review is de
novo to the extent | anguage is coherent and intent is clear onits
face). Therefore, our review of the trust instrunent here is de
novo. The trust instrunent, by its express terns, is to be
construed under Texas | aw.

A. Terns of the trust

The district court found that the trust ended, by its own
terms, on July 15, 1997. At the onset, it is crucial to note the
purpose of the trust. Wile MCORP was in Chapter 11, and had been

since 1989, the trust, established in July 1994, was specifically



designed to effectuate the rapid |iquidation of the MCORP assets
and distribution of themto the creditors.? In line with this
expectation, the trust instrunent provides “The Trust shal
termnate on the earlier of (1) the third anniversary of the
Effective Date or (2) the date as of which substantially all of its
assets have been reduced to Cash and distributed.”? This |anguage
anpunts to a clear and express statenent that the trust would
termnate on the third anniversary of its effective date—+.e. on
July 14, 1997—notw thstanding that by that tinme substantially al
of its assets had not been reduced to cash or distributed.

Gol din argues that the second sentence of this section, “[i]f
any assets of the Trust remain after termnation, they shall be
deposited with the Cerk of the Bankruptcy Court . . . unless the
Trust Board and General Bank Trust Board direct, and t he Bankruptcy

Court approves, after notice and a hearing, an alternative

. The instrunent states, “The Trust shall be organized for the
purpose of (i) liquidating and distributing non-Cash assets in an
orderly fashion including litigating in an orderly fashion the
causes of action owned by the Debtor on the Effective Date (ii)
conpleting resolution of Contested Clains, and (iii) distributing
Cash from the Contested Cains Reserves and the Operating and
Reconciliation Reserve under the Plan.” Goldin contends that the
mention of litigation in this section enpowers himto continue any
and all such actions indefinitely. It should be noted, however,
that the present clains were filed after the effective date of the
plans. In any case, litigation is to be pursued as part of the
project of orderly liquidation, not as an end in itself.

2 The effective date was required in the instrunent to be no
later than July 15, 1994. Any nodification of the effective date,
and thus of the termnation date, had to be acconplished through a
full plan nodification.



procedure,” provides an extension nechanism However, this
“alternative procedure” provisionrefers tothe establishnment of an
alternative to the disposition of residual assets after the
termnation of the trust. It does not envision extension of the
trust itself. Indeed, the establishnment of a procedure for
distribution of residual assets provides further evidence that the
trust was intended to termnate automatically. W find the
| anguage of the trust instrunment unanbi guous, and we agree with the
court below that the trust termnated on July 15, 1997.

B. Wnding Up Powers

Gol di n does not now seriously dispute the above anal ysis or
that the trust had termnated by July 15, 1997. However, he
contends that although the trust may have then term nated, Texas’
statutory “w ndi ng-up” powers apply and allow himto continue as

trustee for a reasonable tine, thus preventing nootness.® The

3 In addition, Goldin argues throughout that the district
court’s withdrawal of the reference fromthe bankruptcy court was
not correct and constitutes reversible error. However, he fails to
argue that the allegedly wongful wthdrawal touches on the
termnation of the trust and his standing to pursue this appeal.
Hi s argunments on withdrawal relate only to the nerits, which we do
not reach. Any broader argunent has been waived. Failure to brief
and argue an issue constitutes waiver. See Applewhite v. Reichold
Chem cals, 67 F.3d 571, 573 (5th Cr. 1995); Hecchi Exploration
Co., Inc. v. Holloway, 862 F.2d 513, 525 (5th Cr. 1988). oldin
al so argues that the |lower court gave him an inadequate hearing
under the bankruptcy laws prior to denying his notion to preserve
trust assets. However, this argunent is nmade only as a reason
sanctions were inappropriate. Gol din does not claim that the
met hod of denying the notion neans the trust is still in existence.
In any case, the terns of the trust are self-executing. No action
by the court was required and no error of the court in handling
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Texas Property Code explicitly provides for such powers. Tex. Prop.
Code Ann. § 112.052 (Vernon 1995). However, all Texas trust
instrunments are governed first and forenost by their own terns.
Section 111.002(a) provides that “[i]f the provisions of this
subtitle and the ternms of a trust conflict, the terns of the trust
control . . .”; and, section 112.053 states that “[t] he settl or may
provide in the trust instrunment how property may or nmay not be
di sposed of in the event of failure, termnation, or revocation of
the trust.” Tex. Prop. Code Ann. (Vernon 1995). Texas courts have
recogni zed that w ndi ng-up powers are subject to the ternms of the
instrunment: “The rule in such cases is that subject to the
provisions of the trust instrunent, the trustee has [w nding-up
powers].” Kinble v. Baker, 285 S.W2d 425, 430 (Tex. CGv. App.--
Eastl and 1955, no wit). See also Cogdell v. Fort Wrth Nationa
Bank, 537 S.W2d 304, 307 (Tex. GCv. App.--Fort Wrth 1976, wit
dismd) (“There was nothing in the will creating the trust that is
inconsistent with the trustee exercising such powers as are
necessary to enable the trustee to wind up the trust”). We
conclude that under Texas law, w nding-up powers are a default
provision that may be denied to a trustee if the instrunent
affirmatively indicates they are not contenpl ated after a specified
term nation date.

Here, we find that the |anguage of the trust instrunent is

such a request could affect our disposition of the case.
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unanbi guous i n forecl osi ng the exi stence of w ndi ng-up powers after
its third anniversary date. The instrunent is solely focused on the
rapid liquidation and distribution of trust assets. It is not a
typical trust designed to insure preservation and growh of the
corpus. The trust’s entire function is w ndi ng-up, and we decline
to find that the Texas default rule applies to provide it wth
addi tional w ndi ng-up powers after its stated term nation date. 1In
this case, such an addition would clearly defeat the terns of the
trust.

The cases cited by Gol din invoking statutory wi nd-up power can
be di stingui shed based on the nature of the trust instrunents. Al
of the Texas cases involved testanentary trusts which provide for
i medi ate distribution upon a set termnation date.* The process
of distribution is not instantaneous, so when the obligation to
di stribute does not begin until term nation,® sonme residual power
is clearly to be inferred. Because the need for such a power is so
obvious in these cases, the statutory provisions are generally
noted as a limtation on the trustee; “Appellant correctly states

that upon termnation as to appointed property , a trustee is

4 Sone of Goldin's citations on this issue were sinply not on
point. In OMlley v. Stratton, 831 S.W2d 35, 38 (Tex. App.--E
Paso 1992, no wit), the appellant conceded that w nd-up powers
applied to the instrunent in question.

5 Cf. Restatenent, Second, Trusts 8§ 344 comment a (“By ‘the tine
for the termnation of the trust’ is nmeant the tine at which it
beconmes the duty of the trustee to wnd up the trust.”; enphasis
added) .
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authorized only to ‘wnd up the affairs of the trust and to nmake
distribution of the assets to the appropriate beneficiaries.’”
Now in v. Frost Nat. Bank, 908 S.W2d 283, 289 (Tex. App.--Houston
1995, no writ), quoting Tex. Prop. Code Ann. 8§ 112.052 (Vernon
1995) (finding trust had not term nated). Wth these types of
instrunments, the grant of w nding-up power is nerely a recognition
of the powers necessary to effect distribution coupled wth a
restriction to a reasonable tine.

Here, the instrunent is not one which requires the insertion
of the statutory default term It is aliquidating trust. W find
the inposition of further tinme for | i qui dati on—w ndi ng-
up— nconsistent with its terns. It is specifically designed to
effect liquidation and distribution as soon as practical, and
termnation expressly occurs on the earlier of substantial final
distribution or a set date. There is thus not the inevitable
period following term nation when the admnistrative function of
distribution is carried out that is found in the cases cited by
Gol di n. Distribution is contenplated throughout, and the
termnation date provides the outer limt of the trustee’s powers.
The record indicates that the overwhelmng bulk of the trust’s
initial assets were in fact distributed at the tinme of term nation.
Goldin"s own pleadings admtted that the litigation against the
directors and officers, and funds held pending resolution of the

appel |l ees’ severance clains, in essence constituted the trust’s
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sol e remai ni ng assets.

In addition, the instrunent provides a nmechanismto deal with
the problemof illiquid assets that may remain. Such assets were
to be deposited with the clerk of the bankruptcy court, or another
met hod coul d be enployed with the approval of the trust board and
the bankruptcy court. This provision for the wunitary and
i nternedi ate di sposition of trust assets further distinguishes this
instrunment fromthose in which w nding-up powers are necessary.

Gol di n has not cited, nor have we di scovered, any Texas cases
that deal with trusts that contenpl ated conplete |Iiquidation prior
to a set termnation date, or that utilized aninternediary to hold
assets prior to final distribution.® Here, the purpose of the
trust was the liquidation and distribution of the bul k of trust
assets wthin a set tinme frame. The record indicates that this
goal was largely net and that the trust design served its purpose.
The trust’s terns and express purpose forecl ose any residual grant
of powers to the trustee after its tine had expired. W concl ude

that Texas | aw does not provide for wind-up powers for this trust.

6 We are not persuaded by the reasoning of Botsford v. Haskins
and Sells, 81 Cal. App. 3d 780 (Cal. App. 1st Dist. 1978), cited by
Gol din, which held that the trustee of a three-year |iquidating
trust had w nding-up powers extending after the three years
expired. W also note that the trust in Botsford apparently
cont ai ned no | anguage conparabl e either to that here providing for
trust termnation on the earlier of its third anniversary or
conversion to cash and distribution of substantially all its assets
or to that here providing for internediate disposition of assets
remai ning on termnation.
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1. Mbotness and Vacat ur

Havi ng concluded that the trust termnated July 15, 1997, we
must exam ne the effects of this determ nation. Appellees contend
that the termnation of the trust stripped the trustee of standing
and nooted the case. The trustee is thus barred fromappealing the
judgnment, whichis left ineffect. Wile we agree that the bul k of
the case is noot, we find that the district court’s decision nust
therefore be vacated rather than rendered unappeal able by the
term nation of the trust.

Moot ness in this context is the doctrine of standing set in
atinme franme: The requisite personal interest that nust exist at
the commencenent of the litigation (standing) nust continue
t hroughout its existence (nootness).’” Arizonans For O fici al
English v. Arizona, 117 S. . 1055, 1069 n.22 (1997), quoting
United States Parole Comm V. Geraghty, 445 U. S. 388, 397 (1980).
A controversy is nooted when there are no | onger adverse parties
wth sufficient legal interests to maintain the litigation. See
Chevron, U S. A v. Traillour Gl Co., 987 F.2d 1138, 1153 (5th Cr

1993).7 A npoot case presents no Article IIl case or controversy,

and a court has no constitutional jurisdiction to resolve the

issues it presents. See Hogan v. M ssissippi University for Wnen,

! “A controversy beconmes noot where, as a result of intervening
circunstances, there are no | onger adverse parties with sufficient
legal interests to maintain the litigation. . . . A controversy

can al so becone nobot when ‘the parties lack a |legally cognizable
interest in the outcone’.” Id.
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646 F.2d 1116, 1117 n.1 (5th Gr. 1981). When the trust
termnates, the trustee no |onger has any personal, substanti al
interest in the outcone of the litigation. H's lack of standing
woul d thus render the trust’s clains against the appellees noot
from the nonment of termnation.?® The termnation nmay have
simlarly nooted the clains by the appell ees for severance benefits
and costs fromthe trust. In any case, the term nation stripped
Gol din of standing to appeal, thus causing nootness before this
Court.

We have no power under Article Ill to decide the nerits of a
case that is noot when it cones before us. See Manges v. Seattle-
First National Bank, 29 F.3d 1034, 1038 (5th Cr. 1994)
(distinguishing Article 11l nootness inquiry from equitable
nmoot ness in bankruptcy). W retain authority to order vacatur of
a noot case, however. U.S. Bancorp Mrtgage Co. v. Bonner Ml
Partnership, 115 S. . 386, 390 (1994). Qur disposition of a noot
case may depend on when nobot ness occurred.

| f noot ness occurred prior to the rendering of final judgnent
by the district court, vacatur and dism ssal is automatic. The
district court would not have had Article IIl jurisdiction to
render the judgnent, and we cannot | eave undi sturbed a decision

that |l acked jurisdiction. See lron Arrow Honor Society v. Heckler,

8 The exceptions to noot ness i nvol vi ng cl ass-acti ons and acti ons
capabl e of repetition but evading revieware not applicable to this
case.
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104 S.Cx. 373, 376 (1983); New Left Education Project v. Board of
Regents of University of Texas System 472 F.2d 218, 220 (5th Gr

1973), vacated on ot her grounds, 414 U S. 807. (“If the case becane
moot before a final adjudication, we nust vacate the judgnent and
direct that the case be dism ssed. The district court has no power

to deci de noot causes.”).®

o See also Blackmar v. Lichtenstein, 578 F.2d 1273 (8th CGr
1978), and on subsequent appeal, Bl ackmar v. Lichtenstein, 603 F. 2d
1306 (8th Cr. 1979). In these cases, Blackmar, as successor
trustee of enployee profit sharing trusts of Liberty Loan
Corporation (Liberty), filed suit against fornmer trustees under
section 10(b) of the Securities Exchange Act of 1934 and al so
asserted pendent state |law breach of fiduciary duty clains.
Subsequently, and after Blackmar indicated his intention to add
Li berty as a party defendant and assert all those clains against it
al so, Liberty for that reason renoved him and appointed new
trustees who filed a notion to be substituted as plaintiffs. The
district court assuned arguendo that Bl ackmar had standi ng, did not
rule on the notion to substitute, dismssed the section 10(b)
allegations on the nerits for failure to state a claim and
dism ssed the state | aw clainms w thout prejudice. Blackmar tinely
filed a notion to alter or anend the judgnent and a notion to file
an anended conplaint adding Liberty as a defendant. The district
court denied both npotions, ruling that the tendered anended
conplaint failed to state a section 10(b) claim On Bl ackmar’s
appeal, the Eighth Crcuit vacated the dism ssal and renmanded to
the district court, holding that before ruling on the nerits the
district court should have first determ ned whether Bl ackmar had
standing to pursue the case. 1d., 578 F.2d at 1276. The district
court on remand rul ed that Bl ackmar was no | onger a proper party,
declined to rule on his notion for instructions as trustee, and
granted the notion of the successor trustees to be substituted as
plaintiffs. Bl ackmar again appealed, and the Eighth GCrcuit
af firnmed, stating:

“Bl ackmar’ s argunent that Liberty has violated its
fiduciary duty under ERI SA by displacing himin order to
preclude a suit being filed against Liberty is not
germane to the issue. |If Liberty is in collusion with
the successor trustees for an illegal purpose the
successor trustees nmay be held liable if they fail to
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| f a case becones noot on appeal, the general ruleis still to
vacate the judgnent of the | ower court and remand with i nstructions
to dismss the case as noot. See, e.g., United States .
Munsi ngwear, 71 S. . 104, 106-07 (1950)(leading case); United
States v. Sarm ento-Rozo, 592 F.2d 1318, 1321 (5th Cr. 1979).
However, this Miunsingwear doctrine is an equitable one, justified
as a neans of avoiding the unfairness of a party’s being denied the
power to appeal an unfavorable judgnent by factors beyond its
control. See Northshore Devel opnent, Inc. v. Lee, 835 F.2d 580,
583 (5th Cir. 1988). Accordingly, if the nootness can be traced to
the actions of the party seeking vacatur, the decision of the | ower
court will usually be allowed to stand. See Bonner Mall, 115 S. C

at 391-92 (party that voluntarily settled case, thus creating

carry on with any fiduciary obligations under the trust.

This court cannot deem Bl ackmar a fiduciary, though he
once was, and allow himto bring a suit in a fiduciary
capacity where the trust instrunment provided for a nethod
of appointing trustees and that nethod was followed. In
short, Blackmar no | onger has an interest in this suit.

Bl ackmar’s notion for application for instructions
as trustee is noot in viewof the district court’s ruling
that he is not areal party ininterest.” 1Id., 603 F.2d
at 1310.

Wiile not directly on point, these cases taken together
indicate that trial courts cannot resolve substantive questions
when the purported trust representative before them has been
replaced during the suit, and that a cause sought to be nmaintai ned
for a trust by a fornmer trustee i s noot.
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nmoot ness, is not entitled to vacatur); Arizonans, 117 S.Ct at 1071-
72.

For the reasons stated earlier, we find that the trust
termnated automatically on July 15, 1997. This was prior to the
entry of any final, appeal able judgnent in the case. It is by no
means clear to us that the district court had the power to sonehow
mai ntain the status quo pending final judgnment in the face of the
trust instrunent’s terns, but in any event its actions denonstrate
W thout a doubt that it did not intend to do so. The district
judge stated in his final orders that the trust “was dead and has
been dead since July 15th, 1997." He characterized the
continuation of efforts by the trustee after this point as “sinple
di sobedi ence.” These statenents are inconsistent with an attenpt
by the district court to defer termnation of the trust past its
allotted tine.

W thus need not nmake an equitable determ nation under
Munsi ngwear and Bonner Mall with regard to the trust’s clains
agai nst the appellees, since we find that the case was noot prior

to the district court’s decisions. The district court had no

10 The district court had purported to render final judgnent on
the officer’s severance benefit clains and interl ocutory orders on
other matters, but this Court found the orders were not appeal abl e
final judgnents.

1 W note that while Goldin has not linked his request for
vacatur to the Minsingwear doctrine, he has pointed out the
inequity of allow ng this unappeal abl e judgnment to stand. This is
not a case in which a party fails to request vacatur followng a
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jurisdiction to render judgnent on these clains. The district
court’s judgnent so far as it disposes of the trust’s m suse of
estate property clains and action for declaratory judgnent is thus
vacated and those clains are dism ssed as noot for want of a party
plaintiff having a legally cogni zable interest in the outcone.

The effect of the term nation on appell ees’ clains agai nst the
trust is somewhat nore difficult to resolve. The classic cases of
nmoot ness due to changed circunstances involve plaintiffs whose
relations to the case have changed. Because of the |iberal
al l omance for substitution in the federal rules, cases in which a
defendant’s change in status |eads to nootness are rare. See 15
Moore’'s Federal Practice 8101.94[3] (3d ed. 1998).

Here, however, the officer appellees have an undeniable
interest in recovering the severance paynents that they claimthey
are owed. The difficulty is that the party they seek to recover
from and which resisted their clains in court, has, as they have
consistently insisted, ceased to exist. They have been in effect
litigating against an inert lunp of assets while continuing to
| eave the trust—which has termnated and is not a legal entity—as

their named opponent, and w thout ever seeking a substitution of

parties.
It is a standard truism that “[t]here can be no Ilive
controversy wi thout at |east two active conbatants.” See Martinez

cl ear determ nati on of nootness.
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v. Wnner, 800 F.2d 230, 231 (10th Cr. 1986). The standi ng of
both parties nmust be inquired into as part of the Article 11
jurisdictional inquiry. “Standing to sue or defend is an aspect of
the case or controversy requirenent.” Arizonans, 117 S. C. at
1067. Cenerally, the issue of nootness due to the | oss of standing
of a party is phrased in the plural so as to require that both
parties to an action have mai ntai ned standing. See, e.g., Sierra
Club v. dickman, 156 F.3d at 619 (“a matter is noot for Article
1l purposes if . . . the parties lack a legally cognizable
interest in the outcone.”).

But despite this general |anguage, courts have recogni zed t hat
the standing inquiry is fundanentally different in the rare case
where the defendant is its focus. See, e.g., People v. Highland
Irrigation Co., 893 P.2d 122, 127 (Colorado 1995) (en banc)
(finding that defendant had standing to raise affirmative defense,
and noting that “the rules for determ ning whether a plaintiff has
standing are sinply inapplicable to the defendants”). It has been
argued that a standing inquiry involving defendants is really part
of a broader exam nation of the case’s justiciability. See Natural
Resources Defense Council, Inc. v. Jamson, 787 F.Supp. 231, 235
n.1 (D.C.D.C 1990) (noting in dicta that the Article Ill question
when defendant’s standing is involved is whether defendant has
sufficient interest to present the court with a justiciable

controversy). Cases such asinremactions illustrate that actions
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in which the plaintiff has valid standing nmay continue in the
absence of any defendant whatsoever. The trust’s term nation and
Gol din’s | ack of standing thus arguably nmay not have automatically
termnated the district court’s jurisdiction of the clains agai nst
the trust, as it did Goldin s clains agai nst appell ees.

However, whatever other effect the term nation m ght have, it
makes it inpossible for us to hear an appeal pressed in the nane of
the defunct trust by the forner trustee on any point, includingthe
clains made by the appellees as plaintiffs. See Arizonans, 117
S.C. at 1067 (“The standing Article 11l requires nust be net by
persons seeking appel late review, just as it nust be net by persons
appearing in courts of first instance.”); D anond v. Charles, 106
S.C. 1697, 1708 (1986) (intervenor who | acked standi ng coul d not
appeal in place of defendant). All parties, whether defendants or
plaintiffs below, nust neet the requirenents of Article 111

standi ng when appealing to this Court.?? Since Goldin |acks an

12 The fact that the plaintiff seeks to enforce a judgnent
agai nst the defendant will al nost always insure that the defendant
has standi ng to appeal an adverse judgnent. However, in the unique
contexts in which the i ssue arises, courts have uniformy held that
at | east one appellant nust have Article Ill standing. Thus while
i ntervenors may proceed under Rule 24 without neeting the standing
requi renents, if they are the sole party to take an appeal they
must i ndependently satisfy Article Ill. Cf. Ruiz v. Estelle, 1998
W 809293 at *14 (5th Cr. 1998) (party nmay intervene w thout
denonstrating standing when other parties on both sides of the
[itigation have standing); United States v. State of Texas, 158
F.3d 299, 304 (5th GCr. 1998) (intervenor defendant nay
i ndependently pursue appeal since it had sufficient interest in
reversing adverse judgnent bel ow). Simlarly, we have barred a
party that was the defendant in an interpleader action from
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adequate interest to proceed wth an appeal, his appeal is noot.
Accordingly, we apply Minsingwear’s equitable vacatur doctrine.
Since we find vacatur warranted under Minsingwear, we need not
determ ne whether the district court lost jurisdiction over
appellees’ <clains against the trust imediately upon its
term nati on.

Qur resolution of this question nust begin with a recognition
that dismssing the appeal due to Goldin’s lack of standing, as
appel | ees argue we should, would |l ead to the problemat the heart
of the Munsi ngwear doctrine—that an order may becone unappeal abl e
due to no fault of the losing party, thus denying review of a
possi bly erroneous decision. See Northshore, 835 F.2d at 583
(finding vacatur not warranted when party requesting it was at
fault, having failed to press its appeal in state court); Bonner
Mal |, 115 S.Ct. at 391 (“A party who seeks review of the nerits of
an adverse ruling, but 1is frustrated by the vagaries of
ci rcunst ance, ought not in fairness be forced to acquiesce in the
j udgnent.”).

We recognize that application of Minsingwear has sonetines

been rejected when a party’s change in status robs it of standing

pursuing an appeal when the directly aggrieved party wthdrew
Since the party was not itself asserting a claimto the fund, it
| acked standing to challenge a determination of priority to that
fund, and its interest alone was insufficient to allow an appeal .
See Rohm & Hass Texas, Inc. v. Otiz Brothers Insulation, Inc., 32
F.3d 205, 208 (5th Cr. 1994).
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and nootness results from the unw llingness of a successor to
pursue the appeal. See Karcher v. May, 108 S.Ct. 388, 395 (1987)
(former state legislators were not entitled to vacatur since
deci si on was not unrevi ewabl e—t hei r successors coul d have appeal ed,
but chose not to). Here, however, the trust has term nated and no
successor has yet energed. Cf. United States v. Zolin, 109 S. C
2619, 2623 n.3 (1989) (discovery issue related to crimnal and
civil IRS investigation was not nooted by defendant’s death since
civil audit could affect liability of estate, represented before
the court by decedent’s w dow). W find it unlikely that the
assets thenselves can be held responsible for their failure to
appeal . The ability of the creditors to appeal wthout a
declaration that one or all of themis a successor in interest to
the trust is procedurally unclear. See Karcher, 108 S.Ct. at 392
(“[We have consistently applied the general rule that one who is
not a party or has not been treated as a party to judgnent has no
right to appeal therefrom?”)

Thus, despite Goldin’s status as a defendant, under the uni que
facts of this case he—and the beneficiaries of the trust—have been
deni ed any neaningful ability to appeal. This result cannot be
traced to any fault on the part of Goldin. He legitimately
advanced a nonfrivolous, if ultimtely unsuccessful, argunent for
the continuation of his powers in an attenpt to stave off npot ness.

As for the creditors, a party is under no duty to intervene if the
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plaintiff has proceeded against the wong party. See Cheram e V.
Orgeron, 434 F.2d 721, 725 (5th Gr. 1970) (successors in interest
to dead defendant not required to intervene). In any case, we find
the creditors’ failureto attenpt to prevent Goldin fromcontinui ng
to represent themwas not unreasonabl e under all the circunstances.

The party at fault in creating this situation is not Gol din,
but the appellees. They, unlike Goldin, argued that the trust had
t er m nat ed. They seem ngly remained oblivious to the necessary
effect this contention had on the propriety of continuing their
litigation solely against the defunct trust. Under the Rul es of
Cvil Procedure, a party is allowed, and strongly encouraged, to
substitute the proper defendant when circunstances change so as to
render the prior defendant not the real party in interest. See
Fed. R Cv. P. Rules, 17, 19, 21, and 25. Had the appell ees
recogni zed that their own argunents created doubts about whether
Gol di n was properly before the court and sinply sought substitution
of the trust assets or other proper defendant or defendants, this
litigation would have becone nuch | ess troubl esone.

Because the district court declined to create a new trust or
ot her nmechanism to handle the suit, the proper course of action
m ght have been to nane the assets thenselves as an in rem
def endant . This likely would have allowed the creditor
beneficiaries to intervene directly, and clarified the need for

themto do so. As intervenors with a concrete individual stake in
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the status of the fornmer trust’s funds, they would presunably have
had standing to appeal a judgnent in favor of appellees as
plaintiffs. See United States v. State of Texas, 158 F.3d 299,
303-304 (5th Cir. 1998) (intervenors had standing to appeal federal
court’s decision for plaintiff when the decision deprived them of
a right they had gained in state court). Appellees should have
recogni zed that the termnation they sought raised issues of
standing and nootness that needed to be addressed. | nst ead,
appel lees allowed the district court to erroneously continue to
proceed on the nerits.

The district court |acked Article IIl power to resolve the
trust’s m suse of estate property and decl aratory judgnent cl ai ns,
and we vacate so nuch of the judgnent as di sposes of those clains
and direct that they be dismssed as noot. Goldin’s requests for
mandanus relief are denied. W also conclude that the appellees’
clains against the trust, regardless of whether they were npot
before final judgnent bel ow, are noot on appeal, and because this
nmootness is not traceable to fault on Goldin's part, we vacate

under Munsingwear.®® W remand with instructions to disnmss the

13 This includes not only appell ees’ severance benefits clains,
but also their request for attorneys’ fees. Sonme of our cases
dealing with the award of fees in civil rights suits have found
t hat noot ness of the underlying acti on does not noot a controversy
over attorney’'s fees already incurred. Nash v. Chandler, 859 F.2d
1210, 1211 (5th Gr. 1988); see Canpanioni v. Barr, 962 F.2d 461

464 (5th CGr. 1992). In such cases, both parties retain an
interest in recovering or retaining the fees even after |osing such
interest in the underlying action. The judgnent will add to or be
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consol i dat ed cases as npot.
[11. The Inposition of Personal Liability

In its closing and severance orders, the district court
ordered Goldin individually to pay certain trust expenses in his
personal capacity. This portion of the judgnent is clearly not
moot. Goldin personally has suffered an injury in fact that is not
affected by trust termnation and his | oss of trustee status. The
i ssue i s thus not nooted. Appellees contend that Gol di n has wai ved
this issue due to his failure to appeal in his personal capacity.
We disagree. Rule 3(c) of the Federal Rules of Appellate Procedure
states that an appeal will not be dism ssed “for failure to nane a
party whose intent to appeal is otherwise clear fromthe notice.”
Fed. R App. P. 3(c). &oldin clearly has chall enged the inposition
of personal liability on appeal. W reverse the district court’s
i nposition of personal liability on the forner trustee.

The cl osi ng and severance order did not specify the grounds on
whi ch Goldin was held personally liable for trust expenses. Goldin
contends the award constituted an unauthorized nodification of the

bankruptcy plan, while appellees defend the award as a sancti on.

taken fromtheir funds. 1d. Here, however, the term nated trust
and the fornmer trustee had no legally cognizable interest in the
di sposition of funds fromthe fornmer trust—as attorney’ s fees or
ot herwi se—at the tine of the appeal.

14 Nothing in this opinion or our mandate addresses whether
under what circunstances, or when any or all of the cases may be
revived in whole or in part should a proper party appropriately
ener ge.
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VWiile we find the latter interpretation nore convincing,®® the
result in either case is the sane. If the award was a plan
nmodi fication, it had to be | abel ed and approved as such. It clearly
was not, and nothing on the record indicates any attenpt to nodify
the plan. If the award was intended as a sanction, on the record
before us it | acked the predicate notice, hearing, and findi ngs our
cases require.

We reviewthe i nposition of sanctions for abuse of discretion.
See Riley v. Gty of Jackson, 99 F.3d 757, 759 (5th G r. 1996).
The sanctions here mght be interpreted as stemmng from a sua
sponte Rule 11(c)(1)(B) decision. |If so, the district court was
required to afford Goldin notice describing the of fendi ng conduct
and al l ow hi man opportunity to show cause why sancti ons shoul d not
be inposed. See Merriman v. Security Insurance Co. of Hartford,
100 F. 3d 1187, 1191 (5th G r.1996). The record reveals that Gol din
was given no such notice or opportunity. No formal order was
i ssued, and we are unconvinced that the district court’s brief
mention of cost shifting provided such notice. The statenents in
the record are as consistent with the determ nation that appellees
are entitled to contractual indemnification as they are with notice
of sanctions, and there is nothing in the record which would give

any notice to Goldin that he m ght be held personally liable as a

15 At the time, the district court found that Goldin's |awsuit
was “abusive,” and made ot her statenents indicating his displeasure
wi th Gol di n.
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sanction for his conduct. W find that inposing Rule 11(c)(1)(B)
sanctions w thout notice and hearing would constitute an abuse of
di scretion by the district court. Mreover, the record here does
not reflect such “unusual circunstances” (see Advisory Commttee
notes to 1993 anendnents to Rule 11) as would authorize Rule 11
sanctions against a represented party but not his counsel.
Alternatively, the sanctions mght be interpreted as an
exercise of the district court’s inherent powers. The inposition
of sanctions using inherent powers nust be acconpanied by a
specific finding of bad faith. W have reversed sanctions awards
when, as here, the district court nerely nade general conplaints
about the sanctioned party. See Elliot v. Tilton, 64 F.3d 213, 217
(5th Gr.1995) (“Although the district court clearly indicated its
di spl easure at Byrd s conduct of the case, it failed to nake a
specific finding of bad faith.”). Cf. Travelers Insurance Co. V.
St. Jude Hospital of Kenner, LA, Inc., 38 F.3d 1414, 1417 n.6 (5th
Cr. 1994) (finding of bad faith for purposes of section 1927
supported by five paragraphs in order specifically addressing
plaintiff’s conduct). Moreover, the standard for the i nposition of
sanctions using the court’s inherent powers is extrenely high. The
court nust find that the “very tenple of justice has been defil ed”
by the sanctioned party’s conduct. See Boland Marine & Mg. V.
Ri hner, 41 F.3d 997, 1005 (5th Gr. 1995). Nothing in the record

reflects conduct that reaches this |evel. W find that the
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i nposition of sanctions using the court’s inherent powers when no
bad faith is specifically found and the record does not support the
required high level of culpability constitutes an abuse of
di scretion.

We conclude that the district court abused its discretion in
holding Goldin personally liable for trust expenses under any
theory; and we accordingly reverse the district court’s order
requiring Goldin to personally pay any trust expenses.

Concl usi on

I n concl usi on:

(1) we vacate so nmuch of the judgnent bel ow as di sposes of the
trust’s m suse of estate property and decl aratory judgnent cl ai ns,
and remand those clains to the district court with directions that
t hey be dism ssed as noot;

(2) we vacate so nuch of the judgnent bel ow as di sposes of
appel l ees’ cl ai ns against the trust, and remand those clains to the
district court with directions that they be dism ssed as noot;

(3) we deny Goldin's requests for mandamus; and

(4) we reverse the district court’s order requiring that

Gol din personally pay certain trust expenses.

VACATED in part and REMANDED wi th directions; REVERSED in
part; MANDAMUS DENI ED'

16 Except insofar as granted by our action herein, all pending
undi sposed of notions are deni ed as noot.
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