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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-20845

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

SAMM E LEE NEVELS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Novenber 9, 1998
Before SM TH, DUHE, and WENER, Circuit Judges
DUHE, Circuit Judge:

Samm e Lee Nevels (“Nevels”) pleaded guilty to two counts of
possession of stolen mail for possession of a stolen social
security check and a stol en sweepstakes pronotion. I n conputing
Nevel s’ offense | evel under the United States Sentencing Cuidelines
(“CGuidelines”), the district court increased the base offense | evel
by two under 82Bl.1(b)(2) based on theft froma person. Further,
the court departed above the Quidelines’ maxi num range, because

Nevel s’ behavi or was egregi ous and Nevels had not disclosed his



total involvenent. Nevels appeals the increased base of fense | evel

and the upward departure. W affirm

Backgr ound

On January 3, 1997, an unidentified individual stole two
bundl es of mail containing Social Security checks froma United
States Postal Service letter carrier at gunpoint. The bundles of
mai |, mnus the Social Security checks, were recovered about eight
bl ocks away approximately thirty mnutes after the theft. Nevels’
fingerprints were on a sweepst akes pronotion and Dimtris Sinpson’s
fingerprints were on several pieces of mail in the recovered
bundl es.

Three nonths later, an unidentified individual broke into a
Postal Service vehicle and stole a bundle of mail, including soci al
security checks. Wiile the Postal Inspection Service was
i nvestigating an attenpt by Sinpson to cash a check fromthe bundl e
stolen from the Postal vehi cl e, a store owner provided
docunent ation that Nevels had cashed a Social Security check from
the bundles stolen in January. Nevel s cashed a check for $653
payable to Johnie M Ward on January 3, 1997, using identification
with Ward’ s nane but Nevels’ picture. Nevels admtted that he had
recei ved and cashed a social security check payable to Johnie M
Ward. Nevels stated that the sanme couple who gave himthe check
hel ped him obtain the false identifications, and paid him 35% of
the check proceeds. Nevels also admtted that he had been cashi ng
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checks for the couple since October 1996.

Nevel s pleaded guilty to two counts of possession of stolen
mail. The Presentence |Investigation Report (“Report”) calcul ated
a total offense | evel of seven, based on: (1) a base offense | evel
of four under 1997 U S.S.G § 2Bl.1(a), which applies to the nost
basic property offenses, see 1997 U.S.S. G 8§ 2Bl1.1(a) introductory
coment; (2) a one level increase wunder 1997 US S. G 8§
2B1.1(b) (1) (A) because the amount of the check exceeded $100; (3)
a two |l evel increase under 1997 U. S.S.G 8§ 2Bl1.1(b)(2) because the
theft constituted rel evant conduct and the theft was froma person,;
(4) a tw level increase under 1997 U S.S.G 8§ 2Bl.1(b)(4) (A
because the crinme required nore than mnimal planning;, and (5) a
two | evel decrease under 1997 U.S.S. G 8 3El.1(a) for acceptance of
responsibility. The Report also calculated Nevels crimnal
history category as |V.! The Report suggested use or possessi on of
a weapon during the comm ssion of the offense as a possible ground
for upward departure under 1997 U.S.S. G § 5K2.6. Nevels objected
to the two |l evel increase based on theft froma person as rel evant
conduct, and the upward departure based on use or possession of a
weapon.

At sentencing, the district judge overrul ed Nevel s’ obj ections

and adopted the Report’s findings and recommendati ons. Further

A total offense |evel of seven and a crininal history category
of IV translated to a Sentencing CGuidelines inprisonnent range of
8 to 14 nont hs.



the judge upwardly departed to a base l|level of 142 under 1997
US S G § 5K2.0 because of the egregious nature of Nevels’
conduct® and his lack of truthfulness. He sentenced Nevels to 33
nmont hs i nprisonnment, three years supervised release, and $653 in
restitution. Nevels appeals the two | evel upward adjustnent for
theft froma person, and the seven | evel upward departure based on

egregi ous behavi or and | ack of truthful ness.

1. Two Level Increase in Nevels' Base Level Based on Rel evant
Conduct

A.  Standard of Review
The district court’s determnation of what constitutes
rel evant conduct for sentencing purposes is a factual finding. See

United States v. Peterson, 101 F.3d 375, 384 (5th G r. 1996).

The trial judge's factual findings nust be supported by a

preponderance of the evidence. See United States v. Sotelo, 97

F.3d 782, 799 (5th CGr. 1996). W review factual findings for

sentenci ng purposes for clear error. See United States v. Narvi z-

GQuerra, 148 F.3d 530, 540 (5th Gr. 1998).

B. Analysis

2A base level of 14 and a crimnal history category of 1V
translate to a range of 27 to 33 nonths.

3The judge comrents at length on the Social Security recipients’
reliance on their checks for the necessities of life, and the
stress and anxiety resulting when the checks are not pronptly
recei ved.



The district judge i ncreased Nevels’ base | evel by two for the
specific offense characteristic “theft fromthe person of another”
under 8§ 2Bl.1(b)(2). The Guidelines permt a judge to “hold a

def endant accountable for all rel evant conduct.” United States v.

Maseratti, 1 F.3d 330, 340 (5th Cr. 1993), cert. denied, 510 U S

1129 (1994). A defendant who is part of a “jointly undertaken

crimnal activity”* is accountable for “all reasonably foreseeabl e
acts . . . of others in furtherance of the . . . activity.” 1997
U.S.S.G § 1B1.3(a)(1)(B); 1997 U.S.S. G § 1B1.3(a)(1)(B) coment
2. However, conduct occurring before a defendant joined the

crimnal venture is not “reasonably foreseeable.” 1997 U S.S.G §

1B1.3(a)(1)(B) coment 2; see also United States v. Carreon, 11

F.3d 1225, 1235-38 (5th Cr. 1994).

Nevel s agrees that the mail was stolen from the person of
anot her. However, he disputes that this theft from a person is
relevant conduct for his sentencing. He maintains that the
governnent has no evidence that he robbed the letter carrier.
Further, the governnent has no evidence that he was part of any
joint crimnal activity before he cashed the check, thus theft from
the person of the letter carrier was not reasonably foreseeable.

The district judge’ s determ nation that Nevels’ involvenent in

the joint crimnal activity preceded his cashing the check is not

“Crimnal activity includes “a crimnal . . . schene .
undertaken by the defendant in concert wth others, whether or not
charged as a conspiracy . . . .” 1997 U S.S.G 8§ 1B1.3(a)(1)(B) &
coment 2.



clearly erroneous. First, Nevels admtted that he had been cashi ng
checks for the couple since Cctober 1996. Second, fingerprints of
both Nevels and Si npson were on nmail in the bundl es recovered j ust
30 mnutes after and about eight blocks from the scene of the
January robbery. Third, Nevels admtted that he received t he check
from a couple who also provided his fake identifications, and
presumably to whom he gave the noney fromthe cashed check, m nus
hi s 35% share.

Further, the district judge s determ nation that theft from
t he person of another was reasonably foreseeable and furthered the
joint crimnal activity is not clearly erroneous. A judge
determ ning the scope of a jointly undertaken crimnal activity may

consider “any . . . inplicit agreenent fairly inferred from the
conduct of the defendant and others.” 1997 U.S.S.G §
1B1. 3(a)(1)(B) comment 2. The district judge could reasonably
infer fromthe schene to cash stol en checks that Nevels shoul d have
reasonably foreseen that checks m ght be stolen fromthe person of
a letter carrier.

Al t hough the district judge did not explicitly state that
Nevel s jointly undertook crimnal activity, and that theft fromthe
person of another was reasonably foreseeable and in furtherance of

this joint activity, these conclusions are reasonably clear in the

district court’s findings. See United States v. Lghodaro, 967 F. 2d

1028, 1030 (5th Gr. 1992).



[11. Upward Departure
A.  Standard of Review
We review the district judge s departure fromthe CQuidelines

for abuse of discretion. See Koon v. United States, 518 U. S. 81,

98 (1996); United States v. Arce, 118 F.3d 335, 339 (5th Cr.

1997) . There is no abuse of discretion if the judge provides
acceptabl e reasons for departure and the degree of departure is

reasonable. See United States v. denents, 73 F.3d 1330, 1341 (5th

Gir. 1996).

B. Analysis

The district judge upwardly departed fromthe Cui del i nes under
8 5K2.0 al though the Report did not recomend such a departure. He
boosted Nevels’ offense level from seven to 14 for behaving
egregiously and for not being truthful concerning his total
i nvol venent in the schene. Nevel s asserts that the district judge
abused his discretion by upwardly departing on these bases, and
that the judge did not give adequate notice of his intent to
upwardly depart.

1. Upward departure based on Nevels’ egregious conduct
and his untruthful ness about his total invol venent

The Guidelines carve out a “‘heartland,” a set of typica
cases enbodyi ng the conduct that each guideline describes.” 1997
US S G ch. 1, pt. A intro. coment 4(b). The district judge can

depart fromthe Guidelines based on factors “not adequately taken



into consideration by the Sentencing Conm ssion in fornul ating the
guidelines,” with the exception of several factors that the

CGuidelines explicitly exclude fromconsideration. 1997 U. S.S. G 8§

5K2. 0. The judge can consider acts and factors that are not
necessarily crimnal or illegal when decidi ng whether or how nuch
to depart. See Arce, 118 F.3d at 340-41 (citing specific

Gui del i nes provisions and comments to justify this finding).

The judge did not abuse his discretion in upwardly departing
based on Nevel s’ egregi ous conduct. Section 2Bl.1 covers the nobst
basic property offenses, and warrants an upward departure if the
nmonet ary | oss adj ust nent “does not fully capture the harnful ness of
the conduct.” 1997 U.S.S.G §8 2Bl1.1 commentary n.15. The judge
provi ded accept abl e reasons for his departure, focusing on the fact
that Social Security checks are governnent securities; that
recipients rely on these checks for subsistence; that Nevels had
participated in this schene for several nonths; that Nevels had
jointly participated with others; that Nevels had used fake
identifications. The degree of the departure is al so reasonabl e,
since the ultimate sentencing range of 27-33 nonths is well within
the five year statutory maxi num for possession of stolen mail

W need not address whet her the judge abused his discretionin
upwardly departing based on Nevels’ “untruthful ness.” Even if
Nevel s’ “untrut hful ness” were an invalidreason for departure, “the

district court woul d have i nposed t he sane sentence absent reliance



on [this] invalid factor[].”® Koon, 518 U.S. at 113.

Nevel s clains that the CGuidelines account for both bases for

the judge’s upward departure. The CGuidelines include a vul nerable
victimadjustnent, permtting the judge to increase two | evels from
the base level if the defendant “knew or should have known that a
victimof the offense was unusually vul nerabl e due to age,
[or] was otherwise particularly susceptible.” 1997 U.S.S.G 8
3A1.1. The Q@uidelines also include a downward adjustnent for
acceptance of responsibility. See 1997 U S.S.G § 3E1.1. Nevels
pled guilty to both counts of possession of stolen mail, admtted
to the elenents of the crinme, and expressed renorse, entitling him
to a dowmmward adjustnent. Nevels asserts that because refusal to
admt relevant conduct beyond the convicted offense wll not
justify a denial of an adjustnent for acceptance of responsibility,
such refusal can not provide the basis for an upward departure.

W need not resolve whether the uidelines account for
“unt rut hf ul ness.” Even if the Qiidelines explicitly include
adjustnments for certain factors, the district judge has the
discretion to determne that the particular conduct at issue is
outside the “heartland,” because the conduct is of “a kind or to a
degree not adequately accounted for in the Guidelines.” See United

States v. Arce, 118 F.3d 335, 340 (5th Cr. 1997). The judge

determ ned Nevels’ unadjusted base |evel under 1997 U S. S. G 8§

See supra n.3 (noting that the judge repeatedly stressed the
egregi ous nature of Nevels’ conduct).
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2B1. 1(a). Section 2Bl.1(a) applies to the nost basic property
of fenses and warrants an upward departure if the nonetary | oss
adj ust nent “does not fully capture the harnful ness of the conduct.”
1997 U.S.S.G 8§ 2B1.1 commentary n.15. Nevel s’ extensive

i nvol venent as discussed above is “of a kind or degree not
adequately accounted for” by 8 2Bl1.1(a). Therefore, his egregious
conduct constitutes an acceptabl e reason for the judge’ s departure.
Further, the degree of the departure is reasonable, since the 33
month sentence is well below the five year statutory maxi num W
need not address the issue of Nevels’ “untruthful ness,” since “the
district court woul d have i nposed the sane sentence absent reliance

on [any] invalid factor[].”® Koon, 518 U S. at 113.

2. The district judge's failure to give notice of the upward
departure

The judge nust give the parties reasonable notice and
specifically identify the grounds for an upward departure if he
departs for reasons not included in the Sentencing Report or other

presentenci ng subm ssions by the parties. See Burns v. United

States, 501 U. S. 129, 138-39 (1991). W review Nevels’ |ack of
notice claim for plain error because he did not object to this
aspect of departure in the district court on notice grounds. See

United States v. MIlton, 147 F.3d 414, 416, 418 (5th Cr. 1998).

Even assum ng plain error, we reverse only if the error “affects

6See supra n.3 (noting that the judge extensively commented on
t he egregi ousness of Nevels’ conduct).
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the substantial right of the defendant” or “seriously affects the
fairness, integrity, or public reputation of judicial proceedings.”

United States v. McDowel |, 109 F.3d 214, 216 (5th Cr. 1997). The

def endant has the burden of proving prejudice fromthe error. See

United States v. dano, 507 U S. 725, 734 (1993). Nevels has not

carried his burden of proving prejudicial error. He sinply asserts
that if he had known the judge would view theft of a Social
Security check as egregi ous conduct because the theft would cause
the vul nerabl e recipient unusual despair, he could have directed
the judge to the vulnerable victim adjustnent, which carries only
a two level adjustnent. For the reasons stated above, the judge
would have had the discretion to upwardly depart from the
Cui del i nes by seven | evel s even i f the vul nerabl e victi madj ust nent
applied to the circunstances of this case.

AFFI RVED.
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