IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-20840

BRI DCETT d LES,
I ndi vidual ly and as the Personal Representative of
the Estate of Alex Gles, a Mnor, Deceased,
Pl ai ntiff-Appellee,
VERSUS
NYLCARE HEALTH PLANS, | NCORPORATED, et al .,
Def endant s,
NYLCARE HEALTH PLANS, | NCORPORATED,
and
NYLCARE HEALTH PLANS OF THE GULF CQOAST, | NC.,
Formerly Known as Sanus Heal th Pl an, |ncorporated,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

April 9, 1999
Before DAVIS, SMTH, and WENER, C rcuit Judges.

JERRY EE. SMTH, G rcuit Judge:

After her son Alex died while under a provider's care,
Bridgett Gles sued her health nmaintenance organization (“HMJ)

alleging, inter alia, vicarious Iliability and negligence in



selecting the plan's providers. After renoval, the district court

remanded to state court. We affirm

| .

G | es brought this nedical nmal practi ce case on behalf of Al ex
agai nst NYLCare Health Plans of the Gulf Coast, Inc. (“NyLCare”),
an HMO, the two doctors who treated Al ex; and OneCare, the nedical
group that enploys one of the doctors. At the tinme of treatnent,
Alex and his nother were enrolled in a health plan offered by
NYLCare through an enployee benefit plan provided by Gles's
enpl oyer, Sanus of Texas, Inc. (now known as NYLCare of Texas
Inc.). The underlying basis of Gles's conplaint is that one of
the doctors failed to diagnose Alex's heart defect, resulting in
deat h.

Gles originally sued NYLCare in state court for negligence,
vicarious liability, breach of contract, m srepresentation, and
breach of warranty. NYLCare renoved to federal court on the ground
that the Enpl oyee Retirenent I ncone Security Act of 1974 (“ERI SA”),
29 U.S.C. 88 1001 et seq., preenpts the clains. Gles then
anended, dropping the breach of contract, m srepresentation, and
breach of warranty clainms that she admtted were preenpted, and
moved for remand. Relying primarily on Dukes v. U S. Healthcare,
Inc., 57 F.3d 350 (3d Gr. 1995), the district court, noting that

ERI SA did not preenpt Gles's remaining vicarious liability and



negligence clains, granted the notion, stating that “this is an
appeal abl e order because the basis of ny ruling is an exercise of

di scretion to remand pendent state |aw clains.”



1.

Before reaching the nerits, we nust exam ne the basis of our
appellate jurisdiction and, if there is doubt, we nust address it,
sua sponte if necessary. See Castaneda v. Falcon, 166 F.3d 799,
801 (5th Cir. 1999); Jones v. Collins, 132 F.3d 1048, 1051 (5th
Cir. 1998). W beginwith 28 U S.C. § 1447(d), which provides, “An
order remanding a case to State court fromwhich it was renoved is

not revi ewabl e on appeal or otherw se . Interpreted in par
materia wth 8 1447(c), this indicates that an appellate court
| acks jurisdiction to review a remand under 8§ 1447(c); conversely,
remands on ot her grounds may be revi ewed.!?

A 8§ 1447(c) remand may not be reviewed even if the district
court's order was erroneous. See Therntron, 423 U S. at 351;
Angel ides, 117 F.3d at 836. Reviewable non-8 1447(c) remands are
a narrow class of cases, neaning we review a remand order only if
the district court “clearly and affirmatively” relies on a non-
8§ 1447(c) basis. See Soley, 923 F.2d at 409; see also Tillman v.
CSX Transp., Inc., 929 F.2d 1023, 1027 (5th Cr. 1991).

The record plainly denonstrates that the district court did

not remand under § 1447(c). The court specifically noted that

“this is an appeal abl e order because the basis of ny ruling is an

! See Things Renmenbered, Inc. v. Petrarca, 516 U.S. 124, 127-28 (1995);
Thermtron Prods., Inc. v. Hermansdorfer, 423 U. S. 336, 345-46 (1976); see al so,
e.g., Angelides v. Baylor College of Med., 117 F.3d 833, 835-36 (5th CGr. 1997);
Soley v. First Nat'l Bank of Commerce, 923 F.2d 406, 407-08 (5th Gr. 1991).

4



exercise of discretion to remand pendent state |aw clains.” Thus,
the court affirmatively stated a non-8 1447(c) reason for remandi ng
and gave no indication that it believed it |acked subject matter
jurisdiction. |In these circunstances, 8§ 1447(d) does not deprive
us of jurisdiction, and we reviewthe district court's exercise of
di scretion to remand suppl enental (fornerly terned “pendent”) state

| aw cl ai ns. 2

L1,

A
A lack of subject matter jurisdiction nmay be raised at any
tinme, ® which neans we can exanmine the district court's jurisdiction
for the first tine on appeal. Furthernore, a court sua sponte nust
raise the issue if it discovers it |lacks subject nmatter
jurisdiction.* A well-pleaded conplaint raising a federal question

provi des one basis for subject matter jurisdiction.?®

2 Cf. Bogle, 24 F.3d at 762 (5th Gr. 1994) (dismissing appeal of remand
t hat discussed discretionary factors, because the district court had indicated
its lack of a federal claim and noting that “[t]he critical distinction for
determ ni ng appeal ability is the presence of federal subject matter jurisdiction
prior to the order of renmand”).

3 See Bank One Tex., N.A v. United States, 157 F.3d 397, 399 (5th Gir. 1998),
petition for cert. filed (Mar. 22, 1999) (No. 98-1534); Seal ed Appel |l ant v. Seal ed
Appel l ee, 130 F.3d 695, 697 (5th Cir.), cert. denied, 118 S. Ct. 1523 (1997).

4 See, e.g., Free v. Abbott Labs., Inc., 164 F.3d 270, 272 (5th Cr. 1999);
FED. R Gv. P. 12(h)(3) (providing that district court “shall dism ss the action”
whenever “it appears by suggestion of the parties or otherwi se that the court
| acks jurisdiction of the subject matter”).

5 See 28 U.S.C § 1331 (“The district courts shall have original
(continued...)



B

As we recently explained in MC elland v. Gonwal dt, 155 F. 3d
507 (5th Cr. 1998), there are two types of preenption under ERI SA
First, ERI SA may occupy a particular field, resulting in conplete
preenption under 8§ 502(a), 29 U S.C. § 1132(a). See Metropolitan
Life Ins. Co. v. Taylor, 481 U S. 58, 66 (1987); Mdelland,
155 F.3d at 516-17.° This functions as an exception to the well -
pl eaded conplaint rule; “Congress may so conpletely pre-enpt a
particul ar area that any civil conplaint raising this select group
of clains is necessarily federal in character.” Metropolitan Life,
481 U. S. at 64-65. Section 502, by providing a civil enforcenent
cause of action, conpletely preenpts any state cause of action
seeking the sane relief, regardless of how artfully pleaded as a
state action.

Furt hernore, because such a clai mpresents a federal question,
it provides grounds for a district court's exercise of jurisdiction

upon renoval .’ |If the plaintiff noves to remand, all the defendant

5(...continued)
jurisdiction of all civil actions arising under the Constitution, |aws, or
treaties of the United States.”); see also Louisville & Nashville RR wv.
Mottley, 211 U S. 149, 152-54 (1908) (explaining well-pleaded conplaint rule).

6 As in Mcdelland, we make no comment on the breadth of ERI SA's conplete
preenption under § 502(a). See McCelland, 155 F.3d at 517 n. 34.

" See 28 U.S.C. § 1441 (providing for exercise of removal jurisdiction
whenever district court could have exercised original jurisdiction); 29 U S.C
§ 1132(f) (conferring federal jurisdiction over ERISAcivil enforcenent clains);
see al so, e.g., Anderson v. Electronic Data Sys. Corp., 11 F.3d 1311, 1315 (5th
Cir. 1994) (holding that state claimthat falls within 8§ 502 civil enforcenent

(continued...)



has to do is denonstrate a substantial federal claim e.g., one
conpletely preenpted by ERI SA, and the court may not remand. Once
the court has proper renoval jurisdiction over a federal claim it
may exercise supplenental jurisdiction over state |aw cl ains, see
28 U S.C. 8§ 1367, evenif it dism sses or otherw se di sposes of the

federal claimor clains.

C.

Alternatively, ERI SA m ght preenpt a state | aw cause of action
by way of conflict-preenption (also known as ordi nary preenption)
under 8 514. See 29 U.S.C. 8§ 1144. *“State lawclainms [that] fal
outside the scope of ERISA's civil enforcenment provision, 8§ 502,
even if preenpted by 8 514(a), are still governed by the well-
pl eaded conpl aint rule and, therefore, are not renovabl e under the
conpl ete-preenption principles established in Metropolitan Life.”
Dukes v. U S. Healthcare, Inc., 57 F.3d 350, 355 (3d Gr. 1995).8

The presence of conflict-preenption does not establish federal
gquestion jurisdiction. Rather than transnogrifying a state cause
of action into a federal oneSSas occurs wth conplete

preenptionSSconflict preenption serves as a defense to a state
action.?®

(...continued)
provision is a federal claim creating renoval jurisdiction).

8 See also Franchise Tax Bd. v. Constr. Laborers Vacation Trust,
463 U. S. 1, 23-27 (1983) (holding that preenption under § 514(a) does not permit
removal when the plaintiff's state claimfalls without the scope of ERI SA's civil
remedy provisions); McOelland, 155 F.3d at 516.

9 See Soley, 923 F.2d at 408-09 (relying on distinction between conplete
(continued...)



When t he doctrine of conpl ete preenption does not apply,

but the plaintiff's state claimis arguably preenpted

under 8 514(a), the district court, being w thout renoval

jurisdiction, cannot resolve the dispute regarding

preenption. It lacks power to do anything other than

remand to the state court where the preenption i ssue can

be addressed and resol ved.
Dukes, 57 F.3d at 355 (citing Franchise Tax Bd., 463 U S.
at 27-28).1°

Hence, when a conpl aint rai ses state causes of action that are
conpletely preenpted, the district court my exercise renoval
jurisdiction. When a conplaint contains only state causes of
action that the defendant argues are nerely conflict-preenpted, the
court nust remand for want of subject matter jurisdiction. Wen a
conplaint raises both conpletely-preenpted clains and arguably
conflict-preenpted <clains, the ~court nmay exercise renova
jurisdiction over the conpletel y-preenpted cl ai ns and suppl enent al

jurisdiction (fornmerly known as “pendent jurisdiction”) over the

remai ning clains. !

5C...continued)
preenption and preenption defense and hol ding that the defense does not confer
removal jurisdiction); see also Rice v. Panchal, 65 F.3d 637, 639-40 (7th Gr.
1995) (noting that if issue is “nerely” conflict analysis, it serves only as a
def ense, and the conplaint is not recharacterized as federal).

10 see also Soley, 923 F.2d at 409 (holding that, because remand after
rejection of conplete preenptionis jurisdictional, district court's coments on
preenption defense are irrelevant); 28 U S.C. § 1447(c) (stating that “[i]f at
any time before final judgnent it appears that the district court |acks subject
matter jurisdiction, the case shall be renmanded”).

11 See, e.g., Menorial Hosp. Sys. v. Northbrook Life Ins. Co., 904 F.2d
236, 241 (5th Gr. 1990) (ensuring that 8§ 502 preenption of one claimprovides
basis for jurisdiction, and then addressing conflict preenption of suppl enenta
cl ai nms) .



D.

We face one conplication: Burks v. Anerada Hess Corp., 8 F. 3d
301, 304 (5th CGr. 1993). As NyLCare contends, we ostensibly held
in Burks that a court cannot remand without first deciding that the
clains are not conflict-preenpted.'? W stated that

[a] | though the district court ostensibly exercised its

discretiontoremand a case i n which federal jurisdiction

has di sappeared, a district court has no discretion to

remand a matter in which a federal law claim stil

exi sts. Because the first and second anended conpl ai nts

contain a claimthat is preenpted by federal law, the

district court could not decline to hear the renoved
case.
ld. (citations omtted).

The only preenption we addressed in Burks was 8§ 514(a)
conflict preenption; we did not address conplete preenption.?3
Apparently, we m stakenly held, contrary to Suprene Court precedent
and Sol ey, that conflict preenption, rather than serving as nerely
a defense, transforns the cause of action into “a federal |aw

clainf that the district court has no discretion to remand, thus

serving as a “defense” to a remand noti on.

2 I'n a few cases, we have addressed the nerits of conflict preenption

where it appeared that that was the sol e basi sSShowever erroneousSSfor subject
matter jurisdiction. See Cypress Fairbanks Med. Ctr., Inc. v. Pan-Anmerican Life
Ins. Co., 110 F.3d 280, 283 (5th GCr.), cert. denied, 118 S. C. 167 (1997);
Cefalu v. B.F. Goodrich Co., 871 F.2d 1290, 1295 (5th G r. 1989). Even though
subj ect matter jurisdiction can be raised sua sponte, we take nothing away from
our failure to do so in these cases.

3 |t is possible that the district court originally had before it

conpl etely preenpted clains, allow ng an exercise of supplenental jurisdiction
over the clainms discussed on appeal ; but the opinion makes no nention of that.
G les explains Burks as a denial of benefits case, which would bring it under
§ 502 preenption; but we did not treat it as such

9



We now clarify that a district court has discretion to remand
a case involving solely arguably conflict-preenpted causes of
action. To the extent it holds otherw se, Burks is not the binding
law of this circuit, because it directly conflicts with both our
precedent and Suprene Court precedent that hold that ERI SA conflict

preenption does not make a state cause of action federal.?

| V.

Gles originally alleged both clains that may have been
conpletely preenpted and putatively conflict-preenpted clains. The
former provide a basis for the district court to exercise
jurisdiction over the entire case. Odinarily, after deciding that
certainclains are, in fact, conpletely preenpted, it could dism ss
those. It then either could exercise its discretion to remand the
putatively conflict-preenpted state causes of action, or continue
with the remaining clains.

But Gles noved, in federal district court, to anmend her
conplaint to elimnate the conpletely-preenpted clains. The court

granted the notion, so only arguably conflict-preenpted clains

14 See United States v. Abrego, 141 F.3d 142, 151 n.1 (5th Gr.) (“It has
long been the rule of this court that no panel of this circuit can overrule a
deci si on previously made by another.”) (internal quotation narks onmtted), cert.
denied, 119 S. C. 182 (1998); Goodw n v. Johnson, 132 F.3d 162, 175-76 (5th Gr.
1997) (noting that we nmust rely on the prior panel's decision when | ater cases
are inconsistent with its analysis); Harvey v. Blake, 913 F. 2d 226, 228 n.2 (5th
Cr. 1990) (“Wen two panel opinions appear in conflict, it is the earlier which
controls.”).

10



remain.® Then, after it assured itself that it had no conpletely-
preenpted clains and that comty favored renmandi ng t he state conmon
| aw actions, the court exercised its discretion to renand.

W review a discretionary remand of supplenental state |aw
clains for abuse of discretion.? Concluding that the district
court acted within its discretion, we affirm

A district court, inits discretion, may remand suppl enent al
state law clains when it has dism ssed the clains that provide the
basis for original jurisdiction. See Carnegie-Mellon Univ. .
Cohill, 484 U. S. 343, 352 (1988). Wen decidi ng whether to remand
suppl enental clains, a court should exam ne econony, fairness,
conveni ence, and comty. See id. at 353. Here, the district court
concl uded that econony, fairness, and conveni ence offer no reason
toretainjurisdiction. The parties do not dispute that on appeal,
nor do we.

The court found that comty also favors remand. Aside froma

potential conflict-preenption defense, state |aw governs the

15 NyLCare has not argued on appeal that ERI SA conpletely preenpts the
remai ni ng cl ai s.

6 |'n fact, pressed by NYLCare's plausible but erroneous interpretation of
circuit law, based on Burks, that the court could not remand the clains if an
ordi nary preenpti on def ense renmi ned, the court stated that it was “persuaded t hat
under conpl ete or conflict preenption, the allegations inthe plaintiff's anmended
conpl aint does [sic] not relate to an ERISA plan,” and then it renmanded. As
expl ai ned above, the court did not need to resolve the preenption defense issue
bef ore remandi ng and, as we di scuss bel ow, the court's one-line statenent neither
resolves the issue nor precludes NYLCare fromraising the defense in state court.

17 See Metro Ford Truck Sales, Inc. v. Ford Motor Co., 145 F.3d 320, 326

(5th Cir. 1998), cert. denied, 119 S. C. 798 (1999); Eastus v. Blue Bell
Creaneries, L.P., 97 F.3d 100, 104 (5th Cr. 1996).

11



remai nder of the case. G les has brought state comon | aw causes
of action that, in their instant application, relate to the
regul ation of health careSSan area of traditional state
regul ation.'® NYLCare does raise a federal |aw defense of ERISA
preenption. But state courts, being of equal dignity with federal
courts, are equally conpetent to address that potential defense.?®
NYLCare has offered no other reason why comty mght favor
retaining federal jurisdiction.?® On the basis of the Carnegie-
Mel lon factors, the district court did not abuse its discretion in
r emandi ng.

In affirmng this remand, we do not reach the nerits of the
conflict-preenption defense, nor is NYLCare precluded from
asserting it in state court.? The issue was not raised in the
district court until NYLCare filed its | ast pleading, and then only

briefly and under the erroneous view that conflict-preenption

8 |ndeed, for this very reason the Supreme Court has cautioned, in the

ERI SA context, that we do not lightly infer preenption of state | aw unl ess “t hat
was the clear and manifest purpose of Congress.” New York State Conference of
Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U S. 645, 655 (1995)
(citation omtted).

19 see Tafflin v. Levitt, 493 U.S. 455, 458 (1990) (“Under this system of
dual sovereignty, we have consistently held that state courts have inherent
authority, and are thus presunptively conpetent, to adjudicate clains arising
under the laws of the United States.”); Robb v. Connolly, 111 U S. 624, 637
(1884) (Harlan, J.); Marathon O Co. v. Ruhrgas, 145 F.3d 211, 216 (5th Cr.)
(en banc), cert. granted, 119 S. C. 589 (1998).

20 NYLCare relies solely on Burks's apparent requirement that a federa
court retain jurisdiction despite a conflict-preenption defense because the

def ense transforns the cause of action into a federal one; NYLCare offers no
other justification for exercising jurisdiction

21 W make no comrent on the viability of such a defense.

12



barred remand. Gles did not discuss the issue in the district
court, instead focusing on conplete preenption. The district
court's order sinply commands remand, and the court did not issue
an opi ni on addressing conflict-preenption, but nentionedit onlyin
the one sentence quoted above, that it was “persuaded that under
conplete or conflict preenption, the allegations inthe plaintiff's
anmended conpl aint does [sic] not relate to an ERI SA plan.”?? Yet,
the court never gave any explanation for this statenent.

To the contrary, the court's reliance on Dukes, a conplete-
preenption case, as the case “that accurately decides this issue,”
indicates that the court did not fully consider the conflict-
preenption issue. Any thought the court did give to conflict-
preenption was entertai ned under the m staken belief that circuit
precedent required resol ution of that issue before it could renmand.
The parties did not fully Ilitigate conflict-preenption, so
restraint and comty indicate we should reserve the issue for

resolution in the first instance by the state court.?

22 The court also sunmarily rejected an overly broad conflict-preenption
argument, but the rejection of one argunent does not resolve the issue.

23 \\e recogni ze that judicial econony m ght support resolving the conflict-
preenption argunent now, because the parties have briefed it on appeal.
Nonet hel ess, the district court did not abuse its discretion in renmanding, even
absent resol ution of the ordi nary-preenption issue, and that issue was not fully
litigated in the district court; therefore, we reserve it for the state court.

Conmity and the presunption that the state courts are equally capabl e of
addressing federal lawsolicit restraint when we remand. As a matter of course,
we should decide no nore than necessary to determine whether remand is
appropriate, and we should leave it to the state court, free of preclusion, to
resol ve t he bal ance of the case. Cf. Marathon, 145 F.3d at 215-16, 218 (hol di ng

(continued...)
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V.

NYLCare contends that, irrespective of whether ERI SA preenpts
t he causes of action, the district court abused its discretion when
it remanded, because Gles is engaging in forum mani pul ation. W
di sagr ee. In Burks, we rebuked the plaintiff for forum
mani pul ati on, observing that Burks “has tried and failed to delete
all of the federal clains fromhis conplaint in order to get the
district court toremand. |In Carnegie-Mllon, 484 U S. at 350, the

Court urged | ower federal courts to guard agai nst such mani pul ati on

by denying notions to remand where appropriate.” Burks, 8 F.3d
at 306.
Gles appears to have attenpted a simlar feat. She

si mul taneously noved to anend to delete her conpletely-preenpted
federal clains and noved for remand. Her obvi ous objective was to
change the forum by getting back into state court. W do not see
this as forum mani pul ation, but rather as a legitinate attenpt to
try her state law clains in the forum of her choice. She did not
move to elimnate valid causes of action sinply to defeat federa

jurisdiction, but only deleted causes of action that ERI SA
conpletely preenpted anyway. |f she had not noved to anend, the
district court |ikely would have di sm ssed the preenpted causes of

action eventually, at which tine she could have noved to renmand

23(...continued)
that, in a renoval posture, a district court should address subject matter
jurisdiction before personal jurisdiction because a determination of the latter
woul d i nmproperly west the decision fromthe state court).

14



W t hout being guilty of forum manipul ati on.
As the district court concluded and we already have agreed,

comty favors remand. The order of remand is AFFI RVED

15



