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Bef ore KI NG Chi ef Judge, and POLI TZ and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:

These two appeals arise froma cross-filed suit between
I nf ormati on Conmuni cati on Corporation (“1CC) and Unisys
Corporation (“Unisys”) over a bilateral contract between the two
conpanies. At trial, the jury found through a special verdict
that both conpanies had materially breached the contract, that
Uni sys had breached first, and that Unisys’s and | CC s respective
damages fromthe breaches were $192,000 and $2.7 mllion. After
the trial, but before the district court rendered judgnent,
Abbott, Sinmses, Al bum & Knister (“Abbott Sinmses”), which
represented I CC during part of the case, sought to intervene to
protect its right to recover its attorneys’ fees fromany award
to ICC. As to the suit between the conpanies, the district court
ruled that neither I CC nor Unisys was entitled to an award and
entered a take-nothing judgnent. The district court also denied
Abbott Sinses notion to intervene. All three parties appeal ed
the district court’s rulings which we now affirmas to the take-
not hi ng j udgnent.

l. BACKGROUND



At the heart of this case is a contract that I CC and Uni sys
entered into in April 1988. Titled the Software Devel opnent
Subcontract (the “Master Contract”), it governed the relationship
of 1CC and Unisys as joint creators of public-safety conputer
systens that could be used by police departnents in small-to-
mediumsize cities to facilitate 911 di spatch, to nmanage records,
and to wite reports. |CC created and supplied the software
applications, and Unisys supplied the conputer hardware. Both
parties agree that the Master Contract, with addenda, should be
construed as one agreenent and that performance by each party was
intended to be neasured by performance to each of the eight
cities that purchased on of the Unisys/ICC systens. Both parties
al so agree that 1CC s and Unisys’s covenants under the Master
Contract were nutually dependent, such that if either party
materially breached the contract, the other was excused from

performng its contractual obligations.

Each city that installed a Unisys/|ICC system encountered
various and significant start-up problens. Although ICC s
software had run on conputers used to denonstrate the systens, it
did not function on the hardware ultimately supplied by Unisys
for installation. The problens cost each of the conpanies
greatly. The substantial anount of tinme and noney that | CC spent
rewiting the software for use on the Unisys machi nes exacer bat ed

the conpany’s cash flow problens and forced ICCto close its



doors in January 1991. Al t hough Unisys was ultinmately able to
supply the cities with working systens after 1 CC closed, it paid
nore than $2 mllion to settle clains made by the cities under

the terns of their contracts.

After ceasing its operations, ICC filed suit against Unisys,
and Uni sys counterclained. Each asserted that the start-up
probl ens had been caused by the other having breached the Master
Contract. During a nine-day trial in August 1996, the parties
i ntroduced twenty-two w tnesses and vol unes of exhibits to show
whet her |1 CC and Unisys had fulfilled their contractual
obligations. |[|CC contended that Unisys had supplied inadequate
hardware wi th i nadequate central processing units as well as
insufficient nmenory and di sk space. |CC argued that its software
had run adequately on earlier Unisys hardware and hardware from
ot her manufacturers. Wile admtting that its delivery of sone
software was |ate under the ternms of the Master Contract, |CC
attributed the delays to its need to rewite its software to work
on Uni sys’s inadequate nmachines. Unisys, on the other hand,
clainmed that its hardware had functioned properly and that the
probl ens had arisen due to ICC s software. Unisys contended that
| CC s software did not function as prom sed and that it was
delivered |ate at nunerous sites. Unisys also contended that the
i nadequacies in its hardware, if any, were due to | CC having

underestimated the technical requirenents of its own software.



At the end of the trial, the jury was instructed to answer
Ssix questions. In the answers to those questions, the jury found
that both Unisys and | CC had failed, w thout excuse, to perform
mat eri al obligations under the Master Contract; that Unisys had
been the first to breach materially; that $2.7 mllion dollars
woul d fairly conpensate | CC for Unisys’s breach; and that
$192, 000 woul d fairly conpensate Unisys for 1CC s breach. After
trial, 1CC noved for judgnent on the verdict and Uni sys noved for
a Rule 50 judgnent n.o.v. or, in the alternative, a remttitur of

| CC s danage awar d.

In April 1997, the district court produced a forty-five page
menor andum and order granting Unisys’s notion, and entered a
t ake-not hi ng judgnent for both parties. The district court held
that neither |1 CC nor Unisys could recover danages under the
Mast er Contract because each had materially breached it. The
court ruled in the alternative that, as a matter of l|law, the
evi dence presented to the jury concerning | CC s damges was t oo
specul ative to support any recovery. Finally, the court stated
that even if 1CC was permtted sone recovery as a matter of |aw,
t he damages awarded by the jury exceeded the bounds of reasonably
recovery, and that they should be reduced from$2.7 mllion to

$132, 280.

In the sane menporandum and order, the district court rul ed

on several notions pending before it, including the Abbott Sinses
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nmotion to intervene. Abbott Sinses represented ICCinits
litigation against Unisys fromMarch 1991 to October 1994. In
Cct ober 1994, the attorney at Abbott Sinses that had |l ed the team
representing ICC noved to a different firm taking the I CC
account with him Having not received any paynents for the | egal
services provided to I CC, Abbott Sinses argued that it was
entitled to intervene in order to recover by preference and
priority out of the first nonies received by ICC fromthe
judgnent. The district court denied Abbot Sinses notion, ruling:
“G@Gven the Court’s primary decision herein that | CC nay not
recover as a matter of law, these notions are noot. |In any
event, the Mdtion for Leave is denied. The matters in issue are
not sufficiently related to the operative facts in this six year

old case to justify joinder of the proposed new clains.”

1. DI SCUSSI ON

A Take- Not hi ng Judgnent

| CC argues on appeal that the district court erred both in
interpreting Texas |law as requiring a take-nothing judgnent, and
in concluding that I CC offered insufficient evidence at trial to
support the jury's finding that it had $2.7 mllion in | ost
profits damages. Unisys does not contest the district court’s
take-nothing judgnent. |t does argue, however, that if ICC s

award is reinstated, Unisys’s award should al so be reinstated to



setof f any recovery by ICC. W review de novo the district
court’s judgnent as a matter of |aw, whether based upon an
interpretation of Texas | aw or based upon the sufficiency of the
evi dence. See, e.g., Cobb v. Natural Gas Pipeline Co., 897 F.2d
1307, 1309 (5th Gr. 1990) (review ng conclusions of state | aw de
novo); Conkling v. Turner, 18 F.3d 1285, 1300-01 (5th G r. 1994)
(review ng a judgnent regarding the sufficiency of the evidence

de novo).

The district court predicated its take-nothing judgnment upon
its understanding of the Texas canon of contract |law stated in
Dobbi ns v. Redden, 785 S.W2d 377 (Tex. 1990), that “‘a party to
a contract who is hinself in default cannot maintain a suit for
its breach.”” 1d. at 378. This rule, the district court found,
applies without imtation to all nutually dependent contracts.
Therefore, because the jury found that both I CC and Uni sys had
breached the Master Contract, and both parties agreed that the
Mast er Contract was mutually dependent, the district court held

that the Dobbins rule precluded any recovery by either party.

Upon reviewi ng the rel evant Texas caselaw, we agree with the
district court that the Dobbins rule prevents Unisys from
recovering under the Master Contract. W are unconvinced,
however, that it precludes recovery by ICC. Specifically, we are

troubl ed by the decision of the Texas Suprene Court in Mead v.



Johnson Group, Inc., 615 S.W2d 685 (Tex. 1981). There, the
court permtted Evadine Mead, a party to a business sales
contract, to recover under that contract despite the fact that
she was in breach at the tinme she sued under it. Noting that the
other party’s breach had occurred first, the court permtted Mead
to recover because “[a] party in default on a contract is not
relieved by a subsequent breach by the other party.” 1d. at 689.
Appl i ed here, that principal would permt ICC to recover under
the Master Contract because Unisys had breached it first.

Because we do not find Mead distinguishable fromthis case on the
grounds stated by the district court,! we are unable to agree
that the rule in Dobbins instead of the rule in Mead shoul d

necessarily control here.

The district court distinguished Mead fromthis case on the
basis of the contract in Mead invol ving i ndependent covenants, as
opposed to dependent covenants. Even if this argunent 1is
persuasi ve analytically, it is not a reasonable interpretation of
the Mead decision. First, if the Texas Suprene Court believed that
it was considering a contract wth independent covenants, its
statenent in Mead that a “[d]lefault by one party excuses
performance by the other party,” Mead, 615 S.W2d at 689, woul d be
patently incorrect. See Hanks v. GAB Busi ness Services, Inc., 644
S.w2d 707, 708 (Tex. 1983) (“A prerequisite to the renedy of
excuse of performance is that covenants in a contract nust be
mutual | y dependent prom ses.”). Second, the case cited in Mead as
supporting the principle that a party in default is not relieved by
the other party’s subsequent breach, Wittenburg v. Goves, 208
SSW 901 (Tex. Commin App. 1919, judgmit adopted), states the
principle in regards to a contract for the sale of real estate,
which clearly would have involved nutually dependent covenants.
Third, the court in Mead nakes no nention of independent versus
dependent covenants nor otherw se indicates that the difference was
relevant. Mead is thus not so easily dismssedinrelationto this
case.



We nonet hel ess do agree with the district court that |1CC
shoul d be denied recovery on the court’s alternative ground, that
| CC presented insufficient evidence to support the jury’ s finding
lost profits. In ruling on a Rule 50 noti on based upon
sufficiency of the evidence, we “consider all of the evidence-not
just that evidence which supports the non-nover’s case--but in
the light and with all reasonable inferences nost favorable to
the party opposed to the notion.” Boeing v. Shipman, 411 F.2d
365, 374 (5th Cr. 1969). The notion was properly granted “[i]f
the facts and i nferences point so strongly and overwhelmngly in
favor of one party that the Court believes that reasonabl e nen

could not arrive at a contrary verdict.” 1d.

The standard under Texas law for proving |ost profits is
onerous. The anount of profits |lost “nust be shown by conpetent
evidence with reasonable certainty.” Texas Instrunents, Inc. v.
Tel etron Energy Managenent, Inc., 877 S.W2d 276, 279 (Tex.

1994). Lost profits nmay not be recovered where they are “too
uncertain or specul ative, or where the enterprise is new or
unestablished.” 1d. |In determ ning whether the clainmed | ost
profits are specul ative, courts are to consider whether they are
“dependent on uncertain or changing market conditions, or on
chancy busi ness opportunities, or on pronotion of untested

products or entry into unknown or unvi able nmarkets, or on the

success of a new and unproven enterprise.” |d. Texas courts



have not hesitated to direct verdicts where plaintiffs have
failed to present evidence of lost profits neeting these
standards. In Texas Instrunents, for exanple, the Suprenme Court
of Texas affirned a trial court’s decision to overturn a jury’s
award of $500,000 in | ost profits damges because the damages
were based on the plaintiffs plans to nmarket an untested new
product, a voice-pronpted, programable thernostat. There, the
court remarked that “[t] he nmere hope for success of an untried
enterprise, even when that hope is realistic, is not enough for
recovery of lost profits.” |Id. at 280. See also Szczepanik v.
First Southern Trust Co., 883 S.W2d 648, 650 (Tex. 1994)
(denying recovery of lost profits where the plaintiffs evidence
of lost profits was deened too specul ative); Holt v. Atherton,

835 S.W2d 80, 85-86 (Tex. 1992) (sane).

We agree with the district court that 1CC did not neet its
burden of proffering conpetent evidence to show the existence of
| ost profit damages with reasonable certainty. 1CC was a
paradi gmati ¢ new and unproven business. Recently opened, it had
no track record of successfully creating and nmarketing new
products. It had been late with many of its software deliveries
and the majority of its custoners experienced significant start-

up “bugs.” Furthernore, |ICC had essentially no history of
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profitability.? Because the conputer software market is ever-
changing and I CC did not have many, if any, future contracts in
pl ace when it shut down, | CC was not assured a profitable future.
These factors were reflected in the Small Business

Adm nistration’s refusal to guarantee a $300,000 loan to ICC in
August 1990. They al so conpel our conclusion that although | CC
may have had a realistic hope that it would find nuch success in
its future, that hope was not sufficiently concrete to permt

recovery for lost profits.

B. Denial of Mbdtion to Intervene

Abbott Sinses’s only interest in this case was to recover

its fees fromany nonies awarded to ICC. Qur conclusion, in

2lCC admits that its only arguably profitable year was fi scal
year 1990 when it clains to have made a net profit of $107, 048.
Even that claim is suspect, however. The only evidence of
profitability proffered by ICC was a report conpiled by Ernest
Bugh, a CPA That report blindly relied upon incone statenents
provided by ICC and did not include an audit or review of the

underlying financial information. That underlying financial
information contained sufficient disparities to nmake all of Bugh’s
concl usions unreliable. Most notably, the incone statenent

provided by ICC indicated that ICC had a “Cost of Sales” of
$161, 314 for FY1990. Yet, the “Cost of Project” ampunt on ICC s
schedul e of contracts for FY1990, which should have been i ncl uded
in the “Cost of Sales” figure, was over $360,000. |If the entire
“Cost of Project” anobunt had been included in the “Cost of Sales,”
| CC woul d have shown a net loss, instead of a profit, in FY1990.
Al t hough Bugh hypot hesi zed that this di screpancy was the result of
an accounting irregularity instead of a conputational error, that
specul ati on was unsupported by evidence. Furt hernore, because
Thomas Mayor, |CC s damages expert, relied upon Bugh's profit
calculation in estimating damages, this irregularity makes I CC s
damages evi dence suspect, as well.
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agreenent with the district court, that | CC should receive no
damage award nullifies this interest. Abbott Sinses's appeal is
therefore noot and consideration of its argunents on appeal

unnecessary.

I'11. CONCLUSI ON

For the foregoing reasons, we affirmthe district court’s
deci si on denying recovery to both Unisys and | CC for danages
resulting fromtheir respective breaches to the Master Contract.
We do not consider Abbott Sinses's appeal of the district court’s
denial of their notion for |leave to intervene as the take-nothing

judgnent noots their interest in this case.

AFFI RVED.
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