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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 97-20724

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
JOYCE ELAI NE POLASEK,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 11, 1998
Bef ore KING GARWOOD and H G3 NBOTHAM Circuit Judges.

KING Crcuit Judge:

Def endant - appel | ant Joyce Elaine Polasek appeals her
conviction and sentence for conspiracy, neking false statenents
relating to mleage registered on odoneters, nmail fraud, and
utterance and possession of counterfeited and forged securities.
W\ reverse.

. FACTUAL AND PROCEDURAL BACKGROUND

Joyce El ai ne Pol asek operated a service in Houston, Texas that

transferred notor vehicle title and registration docunents from

autonobile dealers to car purchasers. An indictnent filed on



Decenber 16, 1996 in the Southern District of Texas charged her
wth altering the mleage on titles and related docunents for
vehicles sold at Mntgonery Mtors Express, a Houston used car
deal ershi p. Specifically, Count One of the indictnent accused
Pol asek of conspiracy to violate the laws of the United States,
Counts Two through Twel ve of fal se odoneter certification, Counts
Thirteen through N neteen of mail fraud, and Counts Twenty through
Twenty-four of making, uttering, and possessing forged securities.
Pol asek pl eaded not guilty to all twenty-four counts.

At trial, a nunber of individuals fornerly associated with
Mont gonery WMbtors Express testified that they had seen Pol asek
altering titles or heard her braggi ng that she had done so. John
Ri chard Hubert, who had owned the deal ership during Polasek’s
tenure there, stated that he roll ed back odoneters on the cars he
sol d and that he hired Pol asek, an i ndependent contractor, to alter
t he paperwork associated with such vehicles.! He al so clai ned that
he w tnessed Polasek scraping off mleage nunbers on titles.
Simlarly, Scott Vaughan, a car buyer for Montgonery Mdtors, told
the jury that he saw Pol asek altering atitle reflecting mleage in
excess of 100,000 mles by changing the first digit to the letter
“AT Vaughan recounted that Polasek even asked him how the

alteration | ooked. He described Polasek’s title work as “sl oppy”

1 Hubert pleaded guilty to odoneter fraud before Pol asek’s
trial. He was sentenced to thirty-six nmonths in prison, three
years of supervised rel ease, and a $15, 000. 00 fi ne.
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and “ridicul ous,” observing that sone of the titles appeared as
t hough they had been altered five or ten tines. Gegory Hall, a
title clerk for Montgonery Mdtors in the late 1980s and early
1990s, testified that he saw Pol asek alter atitle by scratching it
wth a pick. Once, while delivering atitle to the courthouse as
a favor to Pol asek, he noticed that the old odoneter nunbers had
been “carved” out of the paper; when the courthouse clerk
subsequently rejected the title, Polasek becane angry and insisted
on seeing the clerk’s supervisor. WIIliamDavid Bolton, a closer
for the dealership, testified that Polasek had told himthat she
had found a better way to alter titles using stencils and
typewiter correction tape and descri bed how she denonstrated her
new techni que. According to Bolton, Polasek kept a nunber of
title-altering instrunents, including colored pens and pencils,
erasers, and a tool resenbling a dental pick, in a special pouch.
He al so clained to have once seen her scratching at the odoneter
reading on atitle with the pick. Finally, Lisa Walling testified
t hat she worked for Pol asek at Montgonery Motors for a short while
and that sone of Polasek’s titles | ooked as though nunbers in the
odoneter box had been changed or erased. Walling also told the
jury that she had seen Pol asek alter a title by erasing sonething
from the odoneter box and that, on other occasions, she had
observed Polasek using a light to trace a signature from one
docunent to another. Walling testified further that Pol asek had
nunmerous titles sent to WAlling’s address rather than directly to

3



the car buyers.

In addition to this eyewitness testinony, the governnent
of fered evidence of bad acts outside the scope of the indictnent.
Nat i onal Hi ghway Traffic Safety Adm ni stration Speci al Agent Robert
Eppes testified that early in 1990, in the course of a Nebraska
odoneter fraud investigation that turned up docunents bearing her
signature, he warned Pol asek against submtting titles with fal se
odoneter statenents and obtaining duplicate vehicle titles, which
are often used for the purpose of odoneter fraud. |In addition, the
prosecution showed that Polasek had been convicted in the United
States District Court for the District of Nebraska for conspiracy
totransport ininterstate comerce false notor vehicle titles. It
al so introduced a portion of her petitionto enter aguilty pleain
that case, including her statenent that “I hel ped Janzen and Brown
get certified copies of autonobile titles so they could turn the
cars back on the odoneters.” After the adm ssion of this evidence,
the district court instructed the jury that it could consider the
evidence of acts outside the scope of the indictnent only for
limted purposes.

Pol asek took the stand in her own defense. She admitted to
the Nebraska conviction and acknow edged that her signature
appeared on various governnent exhibits but insisted that she
neither altered titles at Montgonery Mtors nor knew of any
odoneter tanpering during nost of the tinme that she worked there.
Her testinony contradicted that of several governnent w tnesses,
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each of whom she accused of |ying for various reasons. She bl aned
a “little short fat” man for the altered titles, claimng that she
left Montgonery Mtors upon discovering the alterations but
returned after receiving fal se assurances that odoneters no | onger
were being altered. No other w tness was asked about or testified
to the existence of the short, fat nman.

On cross-exam nation, Pol asek adm tted that she understood t he
| ogi stics of odoneter tanpering and knew that titles had to be
altered in such schenes. She acknowl edged telling the Federa
Bureau of Investigation that she was aware of another deal ership
that rolled back odoneters but nevertheless did their title work.
She al so admtted falsely listing Walling’s address ontitles. She
deni ed, however, that she had admtted to | aw enf orcenent personnel
that she had participated in odoneter tanpering for various other
deal ers; when asked whether she was aware that other dealers for
whom she had worked had been convicted for odoneter fraud, she
replied that she was not. Specifically, she acknow edged that she
had done work for Kenny Smth, but denied know edge of his
conviction for odoneter tanpering;, acknow edged that she had done
work for Dwayne Hutchins, but denied knowl edge of his odoneter
t anpering conviction; acknow edged that she had worked for WIlIliam
Wtlow, but denied know edge of whether he had altered odoneters;
deni ed both doing any work for Travis Barnes and know edge of any
convictions related to him acknow edged doing title work for Danny
Coker, but deni ed know edge that he had been convicted for odoneter
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t anperi ng; and acknow edged that she had worked in M ssissippi for
a conpany naned S & S Auto, but deni ed know edge of any convi ctions
for odoneter tanpering related to that establishnent.

In rebuttal, the governnent recalled Special Agent Eppes
Eppes testified that he had been investigating Lebanon, M ssouri
car deal ers, that Pol asek had obtai ned sone of the titles processed
by these dealers, and that this led himto speak with Pol asek.
Accordi ng to Eppes, Pol asek adm tted that her signature appeared on
one docunent, but when he told her it had been fraudulently
obt ai ned, she retorted, “You can't prove that.” Eppes testified
again, as he had on direct exam nation, that he warned Pol asek to
stop handling altered docunents and getting duplicate titles for
deal ers involved in odoneter fraud, but that he succeeded only in
angering her. The prosecutor then asked Eppes specific questions
about each of the car dealers with whom Polasek had been
associ at ed:

Q Now, you heard M. Stearn ask the Defendant about a
nunber of people that the Defendant did business wth?
Yes.

Are you famliar wiwth a man by the nanme of Coker?

Yes.

Who is M. Coker?

Dan Gl | ant Coker (phonetic spelling).

Did you, during the course of your investigation, find

paperwor k handl ed by the Defendant?

A Yes.

MR. ROGERS: Your Honor, this is an extraneous matter, and
it’s irrelevant to this case.

THE COURT: Overrul ed.

MR. ROGERS: Pl ease note our exception.

THE WTNESS: Yes, | did.

BY MR MARTI NEZ:
Q What happened to M. Coker?

Q>0 >0 >
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M . Coker was convi cted.

You nentioned a M. Wtl ow?

Yes, I'mfamliar with M. WIlliam Wtl ow.

Did you do an investigation of M. Wtlow?

Yes, | did.

And during the course of that investigation, did you find

paper handl ed by the Defendant?

During the course of that investigation, | did.

What happened with M. Wtlow?

M. Wtlow was convi cted.

And again, what was he convicted for?

Cdonet er fraud.

Wul d that be the sanme for M. Coker?

Yes.

What about a man by the nanme of Travis Barnes, did you

i nvestigate hinf

Yes, | did.

And during the course of your investigation, did you find

paperwor k? Wen | say, “paperwork,” |’ mtal king about

odoneters that had been tanpered with in that

i nvesti gati on.

Yes, we did.

And did you--who handl ed sone of the paper in that

i nvestigation?

Ms. Pol asek.

What happened to Travis Barnes? Was he prosecuted?

Yes, he was.

And what was he convicted for?

Cdonet er fraud.

Who i s Denni son Barnes?

Denni son Barnes is the son of Travis Barnes.

Was he al so investi gated?

Yes, he was.

Was he al so convicted?

Yes, he was.

For what ?

Cdonet er fraud.

Agai n, did you see paperwork by the Defendant in that

prosecution?

| would Iike to reiterate on all of those that you

mentioned that there were interviews done with themin

which they told nme that and docunents were seen handl ed

by Ms. Pol asek.

MR. ROGERS:. Judge, | object. That is hearsay.

THE COURT: Sust ai ned.

BY MR MARTI NEZ:

Q The question is did you see docunents that were handl ed
by the Defendant?

A Not by M. Dennison Barnes, no.

Qr OPO>O>PO0>» O>O>O>

> OrPOZPOPOTOPO>O> OF
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Are there any ot her persons whom you have investi gated

t hat have been convicted for odoneter tanpering where you

saw paperwor k, odoneter paperwork, titles, that were

handl ed by the Defendant?

A Yes.

Q Can you please tell the jury those folks.

MR. ROGERS. Your Honor, that’s irrelevant. W would object
to all that as just extraneous offense matters.

THE COURT: Overrul ed.

MR, ROGERS:. It doesn’t prove that she had anything to do
with altering anything or had know edge of it.

THE COURT: Overrul ed.

MR. ROGERS: Note our exception.

THE WTNESS: Yes, | have.

BY MR MARTI NEZ:

Q Can you tell the jury who those people were or what

deal ershi ps they owned or were involved with?
A M. Ken Smith operating as KNS Auto Sales, Auto Mart, and
Quality Auto Sal es, Lebanon, M ssouri.

Q Wio el se?

A M. Larry Scott Bennett. H's conviction was not--it was

related to our odoneter case but his charge was not

odonet er fraud.

VWhat was he convicted for?

| don’t know the exact statute. It was a Texas state

statute for shooting into a building with the intent to

har m soneone.

MR, ROGERS:. Your Honor, this is all totally irrelevant.

THE COURT: Sustained. The jury is instructed to disregard

the | ast answer.

Q The question is--

MR, ROGERS:. Your Honor, in light of the harnful nature of all

this, I would nove for a mstrial

THE COURT: Your notion is denied.

MR. ROGERS: Pl ease note our exception.

BY MR MARTI NEZ:

Q The question, M. Eppes, is the investigations rel ated

only to the work you do, that is, odoneter-related fraud,

was that | ast case that you spoke of rel ated--that

i ndi vidual that you investigated related to odoneter

t anperi ng?

That investigation and that person was related to the

odoneter fraud, yes.

| s there anybody el se that the Defendant di d odoneter

work for that were prosecuted and convicted?

Yes. M. Dwayne Hut chi ns.

Who is M. Dwayne Hutchins?

Doi ng business as H & H Auto Sales, Dallas, Texas.

And what was he investigated for?

>0

OrOo>» O >
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Cdonet er fraud.

Was he convi cted?

Yes.

Was that federal or state?

Feder al

And again, did you, during the course of that

i nvestigation, find paperwork, title docunents, that were
tanpered with and handl ed by the Defendant?

A Yes.

Q>0 >0 >

On cross-exam nation, Eppes admtted that, except for her Nebraska
convi ction, Pol asek had not been charged or convicted i n connection
with any of the investigations about which he had testified.

During the governnent’s rebuttal closing argunent, the
prosecutor enphasized the fact that many of Polasek’s forner
busi ness associ ates had been convicted of odoneter fraud:

Defense counsel would have you believe that it’s
irrelevant that the Defendant associated with a nunber of
peopl e that have been convicted. | submt to you that that is
a lot to be said about intent and notive and know edge. A
person who is working in the industry for that long, there is
no coi nci dence what soever, whatsoever, that these fol ks got
convicted; and that would show that she had sone intent or
know edge.

She knew these fol ks for nmany years. How could she not
know in the case of Mntgonery Mtors where she said, “
didn’t know anyt hing was goi ng on there. Wen | found out, |
was out of there”? That doesn’t nake any sense. She had been
in the industry how long? She did it for a nunber of years.
For a nunber of people to get convicted?

Pol asek did not object to this |ine of argunent.

The jury convicted Pol asek of conspiracy to violate the | aws
of the United States, fal se odoneter certification, mail fraud, and
maki ng, uttering, and possessing forged securities, inviolation of
18 U.S.C. § 371, 49 U. S.C. § 32703, 18 U.S.C. § 1341, and 18 U.S. C.

8 531, respectively. The district court sentenced Polasek to



concurrent terns of inprisonnment of 108 nonths on the securities
counts, sixty nonths on the conspiracy and nmail fraud counts, and
thirty-six nonths on the false odoneter certification counts. In
addition, the court inposed a three-year term of supervised
rel ease. Pol asek appeal s both her conviction and her sentence.
Il. STANDARD OF REVI EW

W review a district court’s evidentiary rulings under an
abuse-of -di scretion standard so long as the party challenging the
ruling makes a tinely objection to the adm ssion of the evidence.

See United States v. Wstnoreland, 841 F.2d 572, 578 (5th Cr.

1988). O herwise, we apply the plain error standard. See United

States v. Burton, 126 F.3d 666, 671 (5th Cr. 1997).

W nust therefore determne whether Polasek adequately
objected to Eppes’s testinony about the convictions of her forner
busi ness associ ates. Federal Rule of Evidence 103(a)(1) prohibits
predicating error on a ruling admtting evidence unless “a tinely
objection or notion to strike appears of record, stating the
specific ground of objection, if the specific ground was not
apparent from the context.” FeD. R Evip. 103(a)(1). A | oosely
formul ated and i nprecise objection will not preserve error. See

United States v. WAldrip, 981 F.2d 799, 804 (5th GCr. 1993).

Rather, a trial court judge nust be fully apprised of the grounds

of an objection. See United States v. Jinenez Lopez, 873 F. 2d 769,

773 (5th Gir. 1989).
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Pol asek’ s objection that “[i]t doesn’t prove that she had
anything to do with altering anything or had know edge of it” put
the court on notice that the fact that Pol asek had done title work
for individuals | ater convicted of odoneter fraud was, essentially,
a suggestion that she was guilty by association. Pol asek was
contendi ng that her relationship with individuals |ater convicted
of fraud did not, wthout nore, show any bad acts or guilty
know edge on her part. As aresult, it could only constitute guilt
by associ ati on evi dence, which is prohibited because “[t]hat one is
married to, associated with, or in the conpany of a crimnal does
not support the inference that that person is a crimnal or shares

the crimnal’s guilty know edge.” United States v. Forrest, 620

F.2d 446, 451 (5th Gr. 1980). Pol asek’s situation differs
markedly from those cases in which we have held that a generic
obj ecti on does not put the court on notice that the defendant is

obj ecting on specific grounds. See United States v. Berry, 977

F.2d 915, 918 (5th Gr. 1992); United States v. Martinez, 962 F. 2d

1161, 1166 (5th G r. 1992). Pol asek did not sinply assert that she
objected to Eppes’s testinony; she articulated reasons that go to
the very heart of our ban on guilt by association evidence. Nor is
thi s case anal ogous to those situations in which a party objects on
one ground at trial and attenpts to rely on a different ground on

appeal. See United States v. Misa, 45 F.3d 922, 924 & n.5 (5th

Cir. 1995); United States v. Heath, 970 F.2d 1397, 1407 (5th Cr

1992). Pol asek protested at trial that Eppes’s testinony showed
11



only her association with persons later convicted of odoneter
fraud, and she makes the sane claim now. Wi | e perhaps not as
el oquent as she could have been, Polasek pointed out that the
evi dence of her associates’ convictions showed not hi ng about her
guilt of the crinme charged or of any other bad act that m ght have
been adm ssi bl e under Rule 404(b), and thus constituted no nore or
less than proof that sone of her friends were convicts.
Accordingly, we find that she nade a tinely objection and review
the district court’s adm ssion of the evidence of her associ ates’
convictions for abuse of discretion.
I11. DI SCUSSI ON

It is well establishedinthis circuit that the governnent may

not attenpt to prove a defendant’s gqguilt by show ng that she

associates wth “unsavory characters.” United States V.

Singleterry, 646 F.2d 1014, 1018 (5th Gr. Unit A June 1981)

(finding plain error where the prosecutor asked the defendant
whet her he associated with felons). Accordingly, we found error in

United States v. Parada-Talanmantes, 32 F.3d 168, 170 (5th Gr.

1994), where the governnment showed t hat the defendant’s brother had
sol d the co-defendant a van with secret conpartnents for snuggling

marijuana, and in United States v. Ronp, 669 F.2d 285, 288-89 (5th

Cr. 1982), where the prosecution introduced evidence that a
defendant on trial for drug offenses associated with drug deal ers.

In United States v. Labarbera, 581 F.2d 107, 109 (5th Cr. 1978),
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we hel d i nproper the cross-exam nati on of a defendant, charged with
a gun law viol ation, concerning the arrest of his son for a simlar

offense. And in United States v. Vigo, 435 F. 2d 1347, 1350-51 (5th

Cr. 1970), we held the adm ssion of evidence that the defendant’s
husband had been convicted of selling and possessing heroin to be

error.?

2 W have not yet explicitly determ ned what statute or rule
of evidence guilt by association evidence violates. Many of our
sister circuits, however, have concluded that such evidence is
irrel evant under Federal Rules of Evidence 401 and 402 or unduly
prejudicial under Rule 403. See United States v. Johnson, 934 F. 2d
936, 942-43 (8th Cr. 1991) (analyzing the defendant’s guilt by
associ ation argunent under Rules 401 and 403); United States v. St.
Mchael’s Credit Union, 880 F.2d 579, 600-02 (1st Cir. 1989)
(applying Rules 401, 402, and 403 in evaluating the defendant’s
challenge to testinony about her father’s alleged ganbling
activity); United States v. Cunningham 804 F.2d 58, 61-62 (6th
Cir. 1986) (finding evidence that defendants’ relative had been
convicted of the sanme crine for which they were on trial, which
presented a “cl ear danger of guilt by association,” was irrelevant
under Rule 401); United States v. Peters, 791 F.2d 1270, 1307-08
(7th Cr. 1986) (stating that the defendant challenged guilt by
associ ation evidence as unduly prejudicial under Rule 403 and
anal yzing the all egedly erroneous adm ssion of that evidence under
this rule); United States v. Khan, 787 F.2d 28, 34 (2d G r. 1986)
(recounting that the “defendant contends that the trial judge
shoul d have excluded the evidence under [Rule] 403 on the ground
that its probative val ue was substanti ally outwei ghed by t he danger
of unfair prejudice, because it ‘sublimnally appeal[ed] to guilt
by association and potentially to prejudice against foreigners’”
but ultimately concluding that the district court did not abuse its
discretion in overruling the Rule 403 objection) (quoting
def endant - appel lant’s brief); United States v. Hernandez, 780 F. 2d
113, 118 (D.C. Cr. 1986) (holding that the challenged evidence
violated Rul e 403 because it was only a “slightly refined version
of guilt by association,” not legitimately adm ssi bl e proof).

Rul e 401 defines relevant evidence as “evidence having any
tendency to make the existence of any fact that is of consequence
to the determ nation of the action nore probable or | ess probable
than it would be wthout the evidence.” Feb. R EviD. 401. Rule
402 prohibits the adm ssion of irrel evant evidence. See FED. R
Evip. 402. Rule 403 provides that rel evant evi dence nonet hel ess may
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Simlarly, Eppes’s statenents that Pol asek had done title work for
persons |ater convicted of odoneter fraud showed only that she
associated with crimnals. It was therefore inadm ssible guilt by
associ ati on evi dence.

The governnment attenpts to justify Eppes’s testinony as proper
extrinsic offense evidence. Federal Rule of Evidence 404(Db)
provi des:

Evi dence of other crines, wongs, or acts is not adm ssible to

prove the character of a person in order to show action in

conformty therewth. It may, however, be adm ssible for
ot her purposes, such as proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence

of m stake or accident
FED. R EviD. 404(b). That Pol asek’s forner busi ness associ ates had
been convicted of odoneter fraud, the governnent clains, was

evi dence that Pol asek herself had altered titles or otherw se

facilitated odoneter tanpering through nmanipulating paperwork.

be excluded “if its probative value is substantially outweighed by
the danger of wunfair prejudice, confusion of the issues, or
m sl eadi ng the jury, or by considerations of undue del ay, waste of
time, or needless presentation of cunulative evidence.” FeD. R

Evip. 403. Accordingly, there are two argunents agai nst guilt by
associ ation evidence: first, that it is not relevant as that term
is defined in Rule 401 and hence is inadm ssible under Rule 402,

and second, that even if it is relevant, it is unduly prejudicial
and excl udi bl e under Rul e 403. Pol asek’ s associ ates’ convictions

are sinply irrelevant to her case. The governnent never
denonstrated that Polasek participated in or even knew of the
schenes for which the associates were convicted. Even assum ng

that the evidence was relevant for sone purpose, its prejudicial
ef fect substantially outweighed its probative value: |t altogether
failed to prove any wongdoi ng on Pol asek’s part but insidiously
linked her with crimnals in such a way that the jury m ght have
concl uded, as the governnent argued in its closing argunent, that
it was no coincidence that many of her associates had been
convicted of the crime for which she was on trial.
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Al t hough Pol asek was not charged with these incidents, such other
crimes were adm ssible to show knowl edge and intent in order to
rebut Pol asek’s contention that she neither knew how to further
odoneter fraud nor had the intent to do so at Mntgonery Mbtors.
Therefore, the governnent insists, the proof of Polasek’s
associ ates’ convictions was qualitatively different fromthat in

Singleterry, Parada-Talamantes, Ronb, and Vigo, in which the

prosecution nerely showed that the defendant knewor was related to
crimnals. We di sagree. At trial, the governnent failed to
denonstrate that Pol asek in fact falsified titles or commtted any
other crimes in connection with the convicted associates.® The
prosecut or asked only whet her Agent Eppes had found any paperwork

done by Polasek anong the papers of her convicted associates

3 W acknowl edge that at the end of his rebuttal exam nation
of Agent Eppes, the prosecutor asked whet her Eppes had, during his
i nvestigation of Dwayne Hutchins, found titles “tanpered with and
handl ed by” Pol asek, to which Eppes replied, “Yes.” At all other
times, however, the prosecutor asked only whether Polasek had
“handl ed” paperwork for the convicted individuals. Even if the
| ast question was proper 404(b) evidence that Pol asek had altered
titles for Hutchins, the others clearly asked only whet her Pol asek
had wor ked for persons convicted of odoneter fraud. W also note
t hat at one point during Eppes’s rebuttal testinony, the prosecutor

asked whether Eppes found “paperwork” in connection with his
investigation of Travis Barnes, and added: “When | say
‘paperwork,’” |'m tal king about odoneters that had been tanpered
wth in that investigation.” Eppes answered that sonme of the

“paper” had been “handl ed” by Pol asek. We recogni ze that this
testi nony conceivably could be understood as stating that Pol asek
altered docunents for Barnes. W find this interpretation
sonething of a stretch, however, especially since the prosecutor
never explicitly asked whet her Pol asek al t ered docunents and al nost
invariably phrased his questions as whether she had “handl ed”
paperwork for the convicted car deal ers.
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i ndeed, he did not even inquire whether the paperwork she had
handl ed had been altered. Wile evidence that Pol asek previously
had comm tted odoneter fraud m ght have been adm ssible to show
know edge and i ntent, the proof adduced by the governnent at trial
sinply did not denonstrate w ongdoi ng on Pol asek’s part. Rather,
it established only that she had done title work for persons who
had | ater been convicted of odoneter fraud. Thus, this case does
not differ fromthose Pol asek cites.

The governnment also argues that even if introducing the
convi cti ons of Pol asek’ s associates was error, it is not reversible
error because the evidence agai nst Pol asek was overwhel m ng. See

United States v. Escamlla, 666 F.2d 126, 128 (5th Cr. 1982).

This is essentially an argunent that the adm ssion of Pol asek’s
associ ates’ convictions constituted harmless error. Even if the
district court erred inits evidentiary rulings, such error can be

excused if it was harmess. See United States v. Lowery, 135 F. 3d

957, 959 (5th Cr. 1998). A nonconstitutional trial error is
harm ess unless it “had substantial and injurious effect or
influence in determning the jury' s verdict.” | d. (quoting

Kotteakos v. United States, 328 U S. 750, 776 (1946)) (interna

quotation marks omtted); see United States v. Sanchez-Sotelo, 8

F.3d 202, 210 (5th Gr. 1993) (stating that in order to reverse a
conviction on the basis of an evidentiary error, the appellate
court nust find a “significant possibility that the testinony had

a substantial inpact on the jury”) (quoting United States v. Cain,
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587 F.2d 678, 682 (5th Gr. 1979)) (internal quotation marks
omtted).

In support of its contention that the evidence of Pol asek’s
guilt was overwhel m ng and that her associates’ convictions could
have had no effect on the jury’s verdict, the governnent points out
that five witnesses testified either that they saw Pol asek alter
titles, that Pol asek bragged about falsifying titles, or both. The
prosecution further contends that the cases in which guilt by
associ ation evidence was found to be reversible error involved
circunstantial or weak evidence against the defendant. W do not
agree that the guilt by association evidence in this case was
har m ess.

First, the cases in which the prosecution’s proof was found to
be “overwhel m ng” invol ved situations where the defendant’s guilt
was est abl i shed by undercover governnent agents or inforners acting

with the defendant. See Westnoreland, 841 F.2d at 580 (finding

“overwhel mng” tape recordings of the defendant discussing a
ki ckback schenme wi th an undercover governnent agent and | aughi ngly

accepting his noney); United States v. Blal ock, 564 F.2d 1180, 1182

(5th Gr. 1977) (finding evidence of guilt overwhel m ng where an
infornmer testified as to the defendant’s active participationin a
drug snuggling schene and governnent agents saw him and his co-

defendant pick up snuggled drugs); see also United States v.

Echavarria-Q arte, 904 F. 2d 1391, 1399 (9th Cr. 1990) (refusing to

reverse where defendant neither challenged undercover agent’s
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testinony that he had participated in a drug smuggling conspiracy
w th t he def endant nor expl ai ned why, as he clained in his defense,
he would want to pretend to be a snuggler). Al t hough the
governnent introduced evidence that Polasek previously had been
convi cted of odoneter fraud and that Agent Eppes had warned her not
to submt falsified titles, the only direct evidence against
Pol asek was the testinobny of five Montgonery Mdtors co-workers.
One of these already had been convicted for his role in the
odoneter fraud schene, and sonme of the others admtted to
potentially felonious conduct in connection with their jobs at the
deal ership. The defendant vigorously challenged their credibility
at trial. W do not wish to inply, of course, that guilt by
associ ation evidence is always harnful where the only evidence
agai nst the defendant is acconplice testinony, or that evidence of
guilt can never be overwhelmng unless governnent agents or
informers testify that they observed the defendant commtting a
crinme. Rather, we sinply note that the evidence agai nst Pol asek,
whil e strong, is perhaps not “overwhel mng.”

This case is also distinguishable fromUnited States v. MW

Corp., 907 F.2d 489, 501-02 (5th Cr. 1990), where we found
evi dence that the defendant corporation’s business associ ates and
al | eged co-conspirators had been charged with bid rigging harnl ess
where it was | argely cunul ative of properly admtted evidence that
they participated in a bid rigging conspiracy. |In contrast, the
evi dence of Pol asek’s associ ates’ convi ctions was not cunul ative of
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any other evidence presented at trial. Moreover, in MVR, the
district court carefully prohibited any evi dence of the disposition
of the charges in an effort to tailor the evidence to the object of
its offer, that the alleged co-conspirators had becone “preferred
clients” of the governnent. 1d. That was not the case here, where
the testinony included statenents that Pol asek’s associ ates had
been convicted and was not tailored to any legitinmate purpose.*
More inportant, we find that the guilt by associ ati on evi dence
i kely had substantial inpact on the jury’'s verdict as a result of
the enphasis the governnent placed upon it. As a prelimnary
matter, we note that we repeatedly have characterized guilt by

associ ation evidence as “highly prejudicial,” Parada-Tal anant es, 32

F.3d at 170; Ronp, 669 F.2d at 288; Labarbera, 581 F.2d at 109, and
“damagi ng,” Vigo, 435 F.2d at 1351. W nust eval uate the adm ssi on

of such evidence on a case-by-case basis, however. See United

States v. Howell, 664 F.2d 101, 106 n.4 (5th Gr. Unit B Dec.

1981). One relevant consideration, of course, is the anpunt of

time spent on the guilt by associ ation evidence. See Wstnorel and,

841 F.2d at 579 (finding no prejudicial inpact in part because

references to the defendant’s guilty associates did not “perneate

4 One could argue, of course, that the evidence of Pol asek’s
associ ates’ convictions was tailored to rebut her claimthat she
did not know that certain car dealers for whom she had worked had
been convicted of odoneter fraud. This argunent |acks nerit,
however. \Wile Eppes’s testinony shows that Pol asek’s associ ates
had in fact been convicted, it in no way denonstrates her know edge
of that fact.
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the record”). Although the chall enged evidence in this case took
up only six transcript pages of a four-volune trial transcript, it
constituted nost of Agent Eppes’'s rebuttal testinony, and the
governnent nethodically elicited information about each target of
Eppes’s investigation, whether he had found paperwork done by
Pol asek, whether the target was prosecuted, whether he was
convicted, and what for. Furthernore, the prosecutor highlighted
the extraneous convictions during its closing rebuttal argunent,
telling the jury that Polasek nust have known about and
participated inthe Montgonery Mtors schene because she had wor ked
for dealers convicted of odoneter fraud in the past. Thi s
i nsistence that the defendant’s associates’ convictions sonehow
showed her guilt was thus the last thing the jury heard before
retiring to deliberate. Gven the totality of the circunstances,
we find that this blatant appeal to guilt by association was not
harm ess. W nust therefore reverse Pol asek’ s conviction. Because
we reverse on this issue, we need not reach Polasek’s other
chal | enges to her conviction and sentence.
| V. CONCLUSI ON
For the reasons gi ven above, we REVERSE def endant - appellant’s

convi cti on.
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