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Cct ober 30, 1998

Bef ore REAVLEY, DAVIS, and DUHE, Circuit Judges.
JOHN M DUHE JR, Circuit Judge:

This case involves questions of proof of insolvency and the
affirmati ve defense of paynent in the ordinary course of business
in the context of a bankruptcy trustee’'s effort to avoid paynents
made by the debtor shortly before filing for bankruptcy. The
district court found that insolvency was established and that the
ordi nary course of business defense prevailed. W affirmin part
and reverse and renmand in part.

I
FACTUAL BACKGROUND

GasMark, Ltd. purchased natural gas and resold it to
consuners. Louis Dreyfus Natural Gas Corporation (“LDNG) and
DeKal b Energy Conpany (“DeKalb”) delivered gas to GasMark in
Oct ober of 1992. DeKalb sent an invoice to GasMark on Novenber 9,
1992 that was due on Novenber 30, 1992. GasMark paid the invoice
on Decenber 8, 1992. GasMark paid LDNG on February 28, 1993.
GasMark filed for bankruptcy on Mrch 2, 1993. GasMark’ s
bankruptcy trustee (“trustee”) sued under 11 U S.C. 8§ 547(b) to
avoi d both paynents as preferential transfers. DeKalb asserted the
ordi nary course of busi ness defense to preferential transfers under
11 U S.C 8§ 547(c)(2), and requested a jury trial. The suits

agai nst DeKal b and LDNG were consol i dat ed.



The trustee noved for summary judgnent agai nst LDNG and for
partial sumrmary judgnent on DeKal b’'s ordinary course of business
defense. The trial judge determ ned that the trustee had proven
GasMark’s insol vency at the tinme of the paynents, but had not shown
that the paynent to DeKal b was outside the ordinary course. The
court ordered LDNG to repay the preference anobunt plus interest.
The trustee noved to clarify, alter, or anmend, asserting that
DeKal b had not noved for summary judgnent, that the trustee had not
presented all evidence in opposition to the ordinary course
defense, and that the burden rested on DeKalb to prove that the
paynment was in the ordinary course of business. |In response, the
judge all owed DeKalb 30 days to nove for summary judgnent on the
ordinary course defense. DeKalb tinely filed the notion
Fol | om ng consideration of the summary judgnent notions wthout
oral argunent, the judge issued a second opinion mrroring the
findings of the first, and granting sunmary judgnent to the trustee
agai nst LDNG, and granting summary judgnent to DeKal b agai nst the
trustee.

I
ANALYSI S

W review a grant of sunmary judgnent de novo, view ng the

facts and inferences in the |ight nost favorable to the nonnovant.

See Hall v. Gllman Inc., 81 F.3d 35, 36-37 (5th Cr. 1996).

Summary judgnent is appropriate if the record discloses “that there
IS no genuine issue as to any material fact and the noving party is
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entitled to judgnent as a matter of |aw” R Bankr. P. 7056
(stating that Fed. R Gv. P. 56(c) applies in adversary

proceedings); Fed. R Cv. P. 56(c); accord Celotex Corp. V.

Catrett, 477 U. S. 317, 322 (1986). A genuine issue of materia
fact exists only if “there is sufficient evidence favoring the non-
moving party for a jury toreturn a verdict for that party. |If the
evidence is nerely colorable, or is not significantly probative,

summary j udgnent may be granted.” Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 249-50 (1986) (citations omtted). The noving party
bears the burden of establishing that there is no genui ne i ssue of
material fact. See id. at 256. The noving party may also
establishits entitlenent to summary judgnent by showi ng an absence

of evidence supporting the nonnoving party’ s case. See Celotex

Corp. v. Catrett, 477 U. S. 317, 322 (1986).

A
CLAI M AGAI NST LDNG
Under 8547(Db),

the trustee may avoid any transfer :

(1) to or for the benefit of a credltor
(2) for or on account of an ant ecedent debt owed by the
debt or :
(3) nade mhlle t he debtor was insolvent;
(4) made-

(A) on or within 90 days before the date of the
filing of the petition;
(5) that enable such credltor to receive nore than such
creditor would receive if-

(A) the case were a case under chapter 7 of this
title .

The only el enents at issue between the trustee and LDNG ar e whet her
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GasMark was i nsolvent on the date of GasMark’s paynent to LDNG and
whet her LDNG received nore that it would have if the case were
under Chapter 7. W conclude that the district judge did not err
in granting the trustee summary judgnent.

I nsolvency is a “financial condition such that the sum of
[the] entity's debts is greater than all of [its] property, at a
fair valuation. . . .” 11 U S. C A 8 101(32)(1993). A debtor is
presunmed insolvent on and during the 90 days before filing for
bankr upt cy. See 11 U S.C A 8 547(f) (1993). “[Al presunption
i nposes on the party against whom it is directed the burden of
going forward w th evidence to rebut or neet the presunption, but
does not shift to such party the burden of proof in the sense of
the risk of nonpersuasion . . . .7 Fed. R Evid. 301. The party
seeking to rebut the presunption nust introduce sone evidence to
show t hat the debtor was solvent at the tinme of the transfer; nere

specul ati ve evi dence of solvency i s not enough. See Sandoz v. Fred

Wlson Drilling Co. (In the Matter of Enerald Gl Co.), 695 F. 2d

833, 839 (5th G r. 1983) (enphasis added). Summary judgnent in
favor of the trustee is appropriate when the party seeking to rebut
the presunption fails, see id. at 834-39 (affirmng summary
judgnent in an avoi dance of preference case based solely on the
presunption), or when there is no genuine issue of material fact
concerning insolvency and the trustee is entitled to judgnent as a

matter of |law, see R Bankr. P. 7056; Celotex Corp. v. Catrett, 477




U S 317, 322 (1986). To avoid sunmary judgnent in this case, LDNG
must raise a genuine issue of material fact concerning whether it
rebutted the presunption. Al so, since the trustee provided
affirmati ve evidence of insolvency and did not rely only on the
presunption, LDNG nust raise a genuine issue of material fact
concerning GasMark’s insol vency.

The trustee submtted affirmative evidence of insolvency.
Certified Public Accountant (“CPA”) Loretta Cross affirned that on
the date of GasMark’s paynent to LDNG GasMark’ s bal ance sheet, at
fair valuation, showed $24,514,000 in assets and $41,528,000 in
liabilities, creating a $17,014,000 deficit.

LDNG objects to the trustee’'s reliance on the bal ance sheet
met hod of val uati on. LDNG argues that, because GasMark is a
broker, many of its assets are soft assets that do not appear on a
bal ance sheet.! Therefore, the fair valuation should be based on
a goi ng concern value. W need not resol ve the i ssue of the proper
met hod of valuation, since we find that even LDNG s goi ng concern
val ue evidence does not raise a genuine issue of material fact
concerning whether LDNG rebutted the presunption of GasMark’s

i nsol vency, or GasMark’s insolvency in fact.

1Gene Stoever, a CPA and LDNG s expert witness, testified that
assets not typically reported on a broker’s bal ance sheet include
“the conpany’s contracts, contractual relationships and strategic
alignnents, its market position, its conpetitive ability, its
i nternal operating systens, its conputer system and prograns, the
managenent and personnel of the enterprise, their contacts and
other simlar attributes . ”
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To establish a genuine issue of material fact LDNG offers
three itens of evidence. First, CPA and expert wtness Cene
Stoever affirmed that based on GasMark’s Decenber 1992 Busi ness
Overview, “a potential purchaser . . . would have attributed val ue
to the conpany in excess of the net partner’s equity as stated on
GasMark’ s bal ance sheet.” Second, a New York State Electric & Gas
Co. (“NYSEG') interoffice neno dated February 25, 1993 states that

“[ bl ased on the nunbers available at this tinme, GasMark produces a

16%return on a $22 mllion investnent.” LDNG argues that because
GasMark’ s deficit was approximately $17 million, this translates to
a goi ng concern value of $5 mllion. However, the nmeno al so states

that this result is based on projections provided to NYSEG
(presumably by GasMark), and expresses concern about the integrity
of the projections. Third, a letter fromJohn Barr, the Managi ng
Director of an investnent bank retained by NYSEG to undertake a
financial and strategic analysis of GasMark as a potential
i nvest ment opportunity, states that “in or about February 1993,
GasMark’s equity had a positive value in the nerger market as of
that tinme.” However, Barr qualifies this statenment by claimng
that the letter does not constitute or reflect an opinion or
val uation anal ysis, and by enphasi zing that Barr perfornmed only a
very prelimnary analysis and ceased when NYSEG decided not to
pursue any potential investnent in GasMark.

This evidence does not create a genuine issue of nmateri al
fact since it is speculative and does not address GasMark’s
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i nsol vency on February 28, the date of the paynent at issue. See

Sandoz v. Fred Wlson Drilling Co. (In the Matter of Enerald Gl

Co.), 695 F.2d 833, 839 (5th Cr. 1983) (noting that the evidence
must show i nsol vency at the tine of transfer, and that specul ative
evidence is not sufficient to rebut the presunption of insolvency).

The trustee relied on the 23% Chapter 7 |liquidation estinate
for unsecured creditors contained in GasMark’s Chapter 11
reorgani zation plan to prove that LDNG received nore than it would
have received in a Chapter 7 proceeding. LDNG cl ains that the
trustee did not carry her burden. First, LDNG argues that the
liquidation estimate is hearsay. W find this argunent

unpersuasive. See, e.q., Miloney-Crawford, Inc. v. Huntco Steel,

Inc. (Inre Maloney-Crawford, Inc.), 144 B.R 531, 535 (Bankr. N. D

Gkl a. 1992) (using the estimated Chapter 7 liquidation analysis in
the debtor’s disclosure statenent to determne if the creditor

received nore than under Chapter 7); Knapp v. Applewhite (In re

Knapp), 119 B.R 285, 288 (Bankr. MD. Fla. 1990) (sane); Chenold

Sys., Inc. v. Powers (In re Chenold Sys., Inc.), 124 B.R 573, 577

(Bankr. D. Kan. 1991), aff'd, 137 B.R 971, 975 (D. Kan.

1992) (sane); Billings v. Key Bank of Utah (In re Ganada, Inc.),

115 B.R 702, 708 (Bankr. D. Uah), rev'd on other grounds, 156

B.R 303 (D. Utah 1990) (sane). Second, LDNG argues that there is
a fact issue concerning whether GasMark’s February 28 paynent to
LDNG constituted 100% of the noney owed to LDNG by GasMark. This
argunent is irrelevant, since even if the paynent was only a
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portion of the total anmount owed, LDNG received a preference as to

that portion. See Palner Gay Prods. v. Brown, 297 U S. 227, 229

(1936) (noting that part paynent can be a preference because “where
the creditor’s claimis $10, 000, the paynment on account $1000, and
the distribution in bankruptcy 50 per cent., the creditor to whom
the paynment on account is nmde receives $5,500, while another
creditor to whom the sane anobunt was owing and no paynent on
account was made will receive only $5,000."). The trustee did not
fail to carry her burden, and there is no genui ne i ssue of materi al
fact that LDNG received nore than Chapter 7 |iquidation val ue.

We affirm summary judgnent for the trustee because LDNG did
not raise a genuine issue of material fact concerning GasMark’s
i nsol vency or concerni ng whet her LDNG recei ved nore than Chapter 7
I'i qui dati on val ue.

B
CLAI M AGAI NST DEKALB

A creditor can defend against avoidance of an alleged
preference paynent by proving that the debtor nade the paynent in
t he ordi nary course of business between the debtor and creditor and
according to ordinary business terns, for a debt incurred in the
ordi nary course between the debtor and creditor. See 11 U S. C A
8 547(c)(2)(B)-(0O (1993). The parties do not dispute that the
debt repaid was incurred in the ordi nary course betwen GasMark and
DeKal b.

There is no “precise legal test” for whether paynents are in
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the ordi nary course of business. Lovett v. St. Johnsbury Trucking,

931 F.2d 494, 497 (8th Cr. 1991) (quoting In re Fulghum Const.

Corp., 872 F.2d 739, 743 (6th Cr. 1989)). Rather, “the analysis
focuses on the tine within which the debtor ordinarily paid the
creditor[] . . . and whether the timng of the paynents during the
90-day period reflected ‘sone consistency’ with that practice.”
Id.

All of the Crcuits that have grappled wth the neaning of
ordi nary business terns, except for the Eleventh Crcuit, look to
“customary terns and conditions used by other parties in the sane

i ndustry facing the sane or simlar problens.” Lawson v. Ford

Mtor Co. (In re Roblin Indus., Inc.), 78 F.3d 30, 39 (2d GCr.

1996). Only the Eleventh Circuit finds that the conduct of the
debtor and creditor in questionis sufficient to establish ordinary
busi ness ternms. See id.

GasMark contracted with DeKalb for the purchase of natural
gas. Their 1990 contract required GasMark to pay DeKalb “by the
| ast day of the nonth following deliveries, or fifteen (15) days
fromdate of invoicing, whichever cones |later, by wire transfer.”

The parties stipulated to the history of GasMark’s paynents to

DeKal b:
Production | | nvoi ce Check/Wre Check Check Check/Wre
Mont h Dat e Anount Dat e Deposited | O eared
7/ 90 $23, 127. 80 8/31/90 | 9/4/90 9/ 6/ 90
(Tue)
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8/ 90 9/20 & | $228,673.22 | 9/28/90 |10/1/90 | 10/3/90
9/ 21/ 90 (Mon. )
9/ 90 10/ 19/ 90 | $128, 699. 30 11/5/ 90
11/ 90 12/18/90 | $102, 381. 46 12/ 31/ 90*
6/ 91 7/11/91 | $38,484.84~ | 7/29/91 | 8/5/91 8/7/91
(Mbn)
10/ 92 11/9/92 | $492, 950. 92 12/ 8/ 92

*$80, 727.21 of the 12/31/90 wire was for July 1990 gas; neither
DeKal b nor the trustee have produced an invoice for this gas.
N DeKal b Denver $22,164.84; DeKal b Canada $16, 320. 00.

The trustee clains that it was not in the ordinary course of
busi ness for GasMark to pay DeKal b ei ght days late: at nost, over
the course of the relationship, GasMark paid only one or three days
late.? DeKalb nakes two argunents for the paynent being in the
ordi nary course. First, GasMark’s paynent history shows that
deviation fromthe 1990 contract was the ordinary course between
the parties: in addition to paynents nmade later than the

contractual |y mandated ti ne, GasMark nade several paynents by check

when the contract specifically required paynent by wire. Second,

2According tothe ternms of the contract, GasMark shoul d have paid
for the July 1990 gas by the 8/31/90. GasMark’s check was dated
8/ 31/ 91, and was received on or before Tuesday, 9/4/90, the date
DeKal b deposited it. The trustee argues that the paynent was not
| ate or only one day | ate because of the intervening weekend. [ The
trustee mstakenly argues that the check was received Monday,
9/4/90. The stipulations and the cal endar agree that Septenber 4,
1990 was actually a Tuesday. This error does not affect the
trustee’s argunent, since 9/3 was a holiday]. Simlarly, according
tothe terns of the contract, GasMark shoul d have paid for the June
1991 gas by July 31, 1991. GasMark’s check was dated 7/29/91, and
was recei ved on or before Monday, 9/5/91, the date DeKal b deposited
it. The trustee argues that the paynent was not late, or only
three days | ate because of the intervening weekend.
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since the contract required paynent by wire and the reci pi ent gains
control over the cash when the wire is received, the relevant date
for considering whether paynent by check is on tine is the date
that the check clears the bank, the tinme at which the recipient
gains control over the cash. Under this interpretation of the
contract, GasMark paid six, three, five, on tine, and seven days
late, in addition to the eight day | ate Decenber 8, 1992 paynent at
i ssue.

This evidence creates genuine issues of material fact
concer ni ng whet her the Decenber 8, 1992 paynent was in the ordinary
course of business between GasMark and DeKal b, requiring reversal
of the grant of summary judgnent in DeKalb's favor.

Since the trustee noved for partial sunmary judgnent on the
ordi nary course defense, and is entitled to summary judgnent if she
can establish that DeKal b can not prove an el enent of its defense,
we nust also examne the ordinary business terns prong of the
ordi nary course defense. The trustee argues that the ordinary
business terns prong is objective, looking to the industry in
general, while DeKalb argues that the prong i s subjective, | ooking
only to the conduct between the debtor and creditor. W need not
resolve this conflict, since there exists a genuine issue of
material fact concerning whether the Decenber 8 paynent was in
accordance wth ordinary business terns, whether the standard is
obj ective or subjective. If the standard is subjective, the

evi dence of conduct between the parties raises a genuine issue of
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material fact for the same reasons we found a fact issue in
relation to the ordinary course prong. If the standard is
obj ective, the record contains conflicting evidence concerning the
general practice of the industry. The trustee testified that,
based on her |ong experience in the gas marketing industry, “the
standard practice in the industry is for purchasers . . . to pay
tinmely according to the paynent terns and conditions of the
contracts with their suppliers . . . .” In an affidavit submtted
inoppositiontothe trustee’s notion for partial summary j udgnent,
attorney Nora Sans stated:

It is quite common for paynents to be nade by the gas

pur chaser and accepted by the seller on dates | ater than

the dates provided in the contracts between the

purchasers and sellers. Purchasers generally base their

paynents, in part, upon information received from the

pi pel i ne conpani es charged with noving the natural gas.

Sell ers of natural gas are generally not overly concerned

if paynents are received from the purchaser after the

time period provided in the contract, so | ong as paynents

are received within a reasonable tine after the gas is

delivered to the pipeline.
This conflicting evidence concerning ordinary business practice
creates an issue of fact precluding partial sunmary judgnment in

favor of the trustee.

AFFIRVED in part, REVERSED in part, and REMANDED
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