IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20599

JAMES RONALD MEANES,
Peti ti oner- Appel | ee,
ver sus

GARY L. JOHNSON, Director, Texas Departnent
of Crimnal Justice, Institutional D vision,

Respondent - Appel | ant .

Appeal fromthe United States District Court for the
Southern District of Texas

April 14, 1998
Before KING SM TH, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:

The respondent - appel l ant, Gary L. Johnson, the Director of the
Texas Departnent of Crimnal Justice, Institutional D vision,
appeals the district court’s grant of a wit of habeas corpus to
Janes Ronal d Meanes, a Texas death row i nmate convicted of capital

mur der . For the reasons set forth below, we reverse and render.

FACTUAL BACKGROUND

On April 21, 1981, around noon, an arnored van driven by
Adivero Flores, who was acconpani ed by Dorothy Wight, pulled into
the Sage grocery store parking ot on the Gulf Freeway in Houston,
Texas, to pick up a deposit. As Flores exited the van and wal ked

around to the front of the store, the petitioner, Ronald Meanes,



who i s African-Anerican, and his co-defendant, Carlos Santana,! who
is Hspanic, exited a car parked near the front of the store and
opened the trunk. Wight, still in the back of the van, then heard
a “black voice” tell Flores to halt in a |oud, demanding tone

Fl ores, who was carrying noney bags in his left hand and had a
weapon on his right hip, turned to face the nmen but nmade no nove
toward his weapon. As Flores turned, two or three shots rang out,
and Flores fell to the ground, “flopping |ike a chicken.” Al though
no one saw who shot Flores, it was determned that Flores was
killed by a bullet fromeither a rifle or a pistol.

One of the nen, arned with a pistol, then approached Fl ores,
bent over him and began firing shots at the van, about three
seconds after the original shots. The sane voice that Wight heard
tell Flores to halt screaned, “bitch, open the door” at Wight, who
was still in the back of the arnored van. After nore shots were
fired at the van, the nen broke the glass on the driver’s side of
t he van, and Meanes entered the van. Meanes then clinbed over the
driver’s seat to the passenger’s side, |ooked through the wre
screen to the back of the truck where Wight was lying on the
fl oor, poked a pistol through the screen, and said, wth the sane
voi ce that she had heard before, “Get up bitch, right nowor you' re
dead.” Wight then opened the back of the van and wal ked toward
the store with her hands raised. The two nen then left in the van,
with the man with the pistol as the passenger.

Meanes and his co-defendant were captured soon thereafter in

1 M. Santana was executed in 1993 for his role in this robbery/nurder.

-2 .



a cane patch a few blocks from the scene of the robbery. Upon
guestioning, Meanes revealed the |ocation of the weapons used in

t he robbery.

PROCEDURAL BACKGROUND

On July 22, 1981, Meanes was convi cted of capital nurder after
a jury trial. On July 23, 1981, after a separate puni shnent
hearing, the jury answered affirmatively the two special issues
presented to it pursuant to the version of article 37.071 of the
Texas Code of Crimnal Procedure then in effect. I n accordance
with state law, the trial court then sentenced Meanes to death. On
Septenber 14, 1983, the Texas Court of Crimnal Appeals affirned

bot h Meanes’s convi ction and sentence. Meanes v. State, 668 S. W 2d

366 (Tex. Crim App. 1983). On April 16, 1984, the United States

Suprene Court denied certiorari. Meanes v. Texas, 466 U S. 945,

104 S. C. 1930 (1984).

On August 15, 1984, Meanes filed his first application for a
state wit of habeas corpus. On Novenber 18, 1985, after an
evidentiary hearing, the trial court entered findings of fact and
conclusions of law, recommending that relief be denied. On May 7,
1986, the Texas Court of Crimnal Appeals accepted the trial
court’s recommendati on and deni ed the application.

On August 4, 1986, Meanes filed his first petition for a
federal wit of habeas corpus. On Cctober 18, 1988, that petition
was dism ssed by the district court for failure to exhaust state

court renmedies. Specifically, the district court found that the



state judge who had signed the state habeas findings, the Honorabl e
Sam Robertson, acted wi thout jurisdiction under state | aw, because
he was at that tine a justice on the Fourteenth Court of Appeals
and therefore ineligible under state |aw to hear Meanes’ s habeas
petition. In addition, the district court found that Justice
Robertson was a potential witness in the state habeas corpus
heari ng and that Meanes was deprived of his right to cross-exanm ne
him at that hearing. Finally, the district court found that
Justice Robertson had engaged in inproper ex parte conmunications
wth the State regardi ng Meanes’ s habeas petition.

For reasons unknown to anyone, neither the State nor Meanes
was given notice of the district court’s Cctober 26, 1988 order,
and no one discovered the error until early 1995. By that tine,
Justice Robertson had retired from the court of appeals and was
sitting as a visiting state district |udge. Over Meanes’s
obj ection, Justice Robertson was again assigned to preside over
Meanes’ s state habeas petition. After two evidentiary hearings,
the trial court entered findings of fact and conclusions of |aw
reconmmendi ng t hat habeas relief be denied. On August 24, 1995, the
Texas Court of Crimnal Appeals accepted the district court’s
recommendati on and deni ed the application.

On August 25, 1995, Meanes filed a second petition for federal
habeas relief. On May 1, 1997, the district court entered
judgnent, granting habeas relief in part. Specifically, the
district court found that Meanes was denied the effective

assi stance of counsel at the punishnent stage of his trial and that
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Meanes’ s Ei ght h and Fourteenth Anendnent rights were viol ated when
the trial court incorrectly instructed the venire that the | aw of
parties? applied not only to the guilt phase of the trial but to

t he puni shnent stage as well. See Ennund v. Florida, 458 U. S. 782,

102 S. C. 3368 (1982). On July 7, 1997, the district court denied
the Director’s notion for reconsideration and Meanes’s notion to
alter or anend. On July 15, 1997, the Director filed a tinely
notice of appeal. Meanes has not appealed any of the district

court’s findings against him

STANDARD OF REVI EW

In reviewing requests for federal habeas corpus relief, we
review the district court's findings of fact for clear error, but

revi ew i ssues of | aw de novo. Dison v. Whitley, 20 F.3d 185, 186

(5th Gr. 1994). A finding of fact is clearly erroneous when,
al though there is enough evidence to support it, the review ng
court is left with a firmand definite conviction that a m stake

has been commtted. United States v. United States Gypsum Co., 333

US 364, 395 68 S. . 525, 541-42, 92 L.Ed. 746 (1948);
Henderson v. Belknap (In re Henderson), 18 F.3d 1305, 1307 (5th

Cir. 1994). The question of whether counsel was constitutionally

ineffective is a m xed question of | aw and fact, which we revi ew de

2 Section 7.02(a)(2) of the penal code sets forth the | aw of parties and

provides that "[a] person is crimnally responsible for an of fense committed by

the conduct of another if .... acting, with intent to pronote or assist the
commi ssion of the offense, he solicits, encourages, directs, aids, or attenpts
to aid the other to commit the offense." Tex. Penal Code Ann. § 7.02(a)(2)

(Vernon 1989).



novo by independently applying the law to the facts found by the
district court, unless those factual determ nations are clearly

erroneous. See Salazar v. Johnson, 96 F.3d 789, 791 (5th Cr.

1996); United States v. Faubion, 19 F. 3d 226, 228 (5th Cr. 1994).

ANALYSI S

On appeal, the State contends that the district court erred in
three ways. First, the State argues that the district court erred
in not considering the procedural bar to Meanes’s Ennund cl ai ns.
Contained within this discussion is the State’'s argunent that
Meanes was not deni ed the effective assi stance of counsel. Second,
the State argues that, even assum ng that Meanes' s clains are not
procedurally barred, the district court erred in finding that
Ennmund was violated. Finally, the State argues that the district
court’s factual findings were clearly erroneous. Because we find
that Meanes’s Enmund clains are procedurally barred and that the
district court erred in concluding that Meanes recei ved i neffective
assi stance of counsel, we need not address the State’'s second and

third argunents.?3

3 Inhis reply brief, Meanes does not respond in any structured way to the

State’'s procedural bar argunent. Instead, Meanes attenpts to nake nuch of the
fact that the sanme state court judge who presided over his first state habeas
proceedi ng presi ded over his second state habeas proceedi ng despite Judge Hoyt'’s
findings in his first federal habeas case. |n fact, virtually all of Meanes’'s
reply brief centers on this one issue. Despite our efforts, we fail to see the
significance of Meanes’'s argunent on this point. Mreover, we note that Judge
Hoyt made no reference to this clainmed error in his menorandum opi nion granting
Meanes’s petition as to the sentencing phase of his trial. Furthernore, the
overriding concern of Judge Hoyt's in 1988 -- i.e., that Justice Robertson was
not authorized under state law to preside over Meanes’'s state habeas proceedi ng
because he was then a Justice on the Fourteenth Court of Appeals -- was no | onger
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It is well settled that federal habeas review of a claimis
procedurally barred if the last state court to consider the claim
expressly and unanbi guously based its denial of relief on a state

procedural default. See Coleman v. Thonpson, 501 U. S. 722, 111 S.

Ct. 2546 (1991); Harris v. Reed, 489 U S 255, 109 S. . 1038

(1989); Anps v. Scott, 61 F.3d 333 (5th Gr. 1995). In this case,

the state habeas court expressly found that Meanes’s Ennund claim
was procedural ly barred: “The applicant is procedurally barred from
advancing his habeas claim that the State and the trial court
i nproperly instructed sonme venirenenbers during voir dire that the
law of the parties was applicable to the first special 1issue

because he did not nake a tinely objection.”* See also Meanes V.

State, 668 S.W2d 368, 371 (Tex. Cim App. 1983) (direct appeal)
(“No objection was made to the allegedly inproper remarks, and
not hi ng was preserved for review”).

Where a state court has explicitly relied on a procedural bar,
a state prisoner nornmally may not obtain federal habeas relief
absent a showi ng of cause for the default and actual prejudice.

Mirray v. Carrier, 477 U.S. 478, 485, 106 S. . 2639, 2644 (1986).

I n general, to show cause, a petitioner nust denonstrate “that sone
obj ective factor external to the defense i npeded counsel’s efforts

to conply with the State’s procedural rule.” [d. at 488, 106 S.

present when Justice Robertson presided over Meanes’ s state habeas proceeding in
1995, because Justice Robertson had retired fromthe Court of Appeals and was
sitting as a district court judge by designation

4 As noted above, the state trial court’s findings were adopted by the
Court of Crimnal Appeals.



. at 2465. If a petitioner fails to show cause for his
procedural default, the court need not address the prejudice prong

of the test. See Engle v. lIsaac, 456 U.S. 107, 134 n.43, 102 S

Ct. 1558, 1575 n.43 (1982).

Inits brief, the State argues that the only bases upon which
Meanes can establish cause are that Ennmund announced a new rule
that was not reasonably available at the tine of trial, and that
Meanes’ s counsel was ineffective for failing to object to the
court’s questioning during voir dire. W agree with the State’'s
characterization of the i ssues and, therefore, will address each of
t hese argunents in turn.

At the tinme of Meanes’s trial, Texas | aw provi ded that the | aw
of parties could apply to the punishnent phase of the trial. See

Wlder v. State, 583 S.W2d 349, 356-57 (Tex. Crim App. 1979),

vacated and remanded on other grounds, 453 U. S. 902, 101 S. C(Ct.

3133 (1981). Thus, any objection to the questioning during voir
dire arguably would have been futile, at least with respect to
Texas law. “[T]he futility of presenting an objection to the state
courts[, however,] cannot al one constitute cause for a failure to
object at trial.” Engle, 456 U S at 129, 102 S. . at 1573.

| nstead, the claimnust al so be novel. Sel vage v. Collins, 975

F.2d 131, 135 (5th Cr. 1992). Meanes’s argunent that the Suprene
Court’s decisions in Lockett v. Chio, 438 U.S. 586, 98 S. Ct. 2954

(1978), and Whodson v. North Carolina, 428 U.S. 280, 96 S. . 2978

(1976), dictate the result in this case clearly cuts against

finding that the claimwas novel. To the extent that Meanes argues



t hat cause i s shown because Ennund was an i nterveni ng deci sion, we
note that a claimis not novel if “other defense counsel have
perceived and litigated that claim” Engle, 456 U S. at 134, 102
S. . at 1575; accord Smth v. Collins, 977 F.2d 951, 956 (5th

Cr. 1992) (quoting Engle). In this respect, other defense counsel
had in fact perceived and |itigated the Ennund claimat the tine of
Meanes’s trial, as evidenced by the fact that counsel in Ennund
itself had raised and litigated this claimin the Florida state

court proceedings. See Ennund v. Florida, 399 So.2d 1362, 1371

(Fla. 1981) (rejecting a simlar argunent sone three nonths before
Meanes’s trial), reversed, 458 U S. 782, 102 S. C. 3368 (1982).
Accordi ngly, Meanes cannot rely on the intervening decision of
Ennund to establish cause.?®

We turn next to Meanes’s argunent that he received i neffective
assi stance of counsel because his counsel failed to object to the
court’s questioning and instructions regarding the | aw of parties
during voir dire. Al though ineffective assistance of counsel can
constitute cause, “counsel’s ineffectiveness will constitute cause
only if it is an independent constitutional violation.” Colenan,
501 U S at 755, 111 S CO. at 2567. Counsel is not
constitutionally deficient, however, if, at thetinme trial, such an
obj ecti on woul d have been futile in light of existing state | aw and

the right was not clearly established under federal |aw See

5> Because of our disposition of this issue and because the State has not

argued thi s poi nt, we need not deci de whet her Ennmund announced a newrule for the
purposes of Teaque v. Lane, 489 U S. 288, 109 S. C. 1060 (1989). For a
di scussion of the rel ati onshi p between Teague and est abl i shi ng cause based on an
i nterveni ng deci sion, see Selvage v. Collins, 975 F.2d 131 (5th Gr. 1992).
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Nichols v. State, 69 F.3d 1255, 1288 (5th G r. 1995) (finding that

counsel was not ineffective for failing to request an anti-parties
instruction prior to Ennund because “it was not clearly established

Texas or federal |aw that such an instruction, if requested, was

required”). Counsel is not required “to anticipate a state
appellate court’s willingness to reconsider a prior holding” or a
federal habeas court’s wllingness to “repudi ate an established

rule.” HIl v. Black, 932 F.2d 369, 373 (5th Gr. 1991).

As noted above, at the tine of Meanes’'s trial, Texas |aw
permtted the | aw of parties to be applied to the puni shnment phase

of a capital case. See Wlder v. State, 583 S.W2d 349 (Tex. Cim

App. 1979), vacated and remanded on other grounds, 453 U S. 902,

101 S. C. 3133 (1981). The Court of Crimnal Appeals did not

reverse this position until three years after Meanes’s trial. See

Geen v. State, 682 S . W2d 271, 287 (Tex. Crim App. 1984).
Mor eover, Ennund was not decided until over a year after Meanes’s

trial.®

6 Meanes argues that the |anguage relied on by the State in Wl der was

dicta. W disagree. In WlIlder, the Court of Criminal Appeals clearly applied
the law of parties to find the evidence of the wheel nman’s “del i berateness” on
the basis of his co-defendant’s actions. Mreover, the Texas Court of Crim nal
Appeal s apparently thought enough of this dicta to specifically reverse W]l der
in 1984, stating: “W hold that the |aw of parties may not be applied to the
three special issues under Art. 37.071(b). WIlder and Arnour v. State, 583
S.W2d 349 (Tex. Crim App.1979) is overruled as far as it is inconsistent with
this opinion.” Geen, 682 S W2d at 287. Furthernore, we note that in his
first state habeas petition, Meanes al so apparently thought that WIder held that
the law of parties could apply to the punishnent phase of a capital trial as
well. In fact, he submitted eight (8) affidavits fromTexas trial | awers, each
stating that they thought that Wlder held that the |aw of parties could apply
to the punishnent phase of a capital trial.

Meanes al so argues that the State’s argunent that W1l der provided that the
| aw of parties applied to the puni shnment phase of a capital trial “flies in the
face of the assurance nade by the State of Texas to the Suprene Court of the
United States during oral argunents in Jurek v. Texas, 428 U. S. 262 (1978), that
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Recogni zing this, Meanes attenpts to shift the focus from

Ennmund to the Suprene Court’s earlier decisions in Lockett v. Onio,

438 U.S. 586, 98 S. . 2954 (1978), and Wodson v. North Carolina,

428 U. S. 280, 96 S. . 2978 (1976). In both Lockett and Wodson,
a plurality of the Suprenme Court held that the Ei ghth Amendnent
requi res an individualized sentencing decision in capital cases.
According to Meanes, Lockett and W.odson clearly brought into
gquestion any argunent that the Jlaw of parties can be
constitutionally applied in the sentencing phase of a capita
murder trial. Al t hough we agree with Meanes that there was a
reasonable basis for maki ng the argunent t hat it was
constitutionally inpermssible to apply the |law of parties to the
puni shment phase of a capital trial at the tine of his trial, it
does not necessarily follow that his counsel was constitutionally
deficient for failing toraise this claim See Smth, 977 F.2d at
960. At its core, Meanes’s argunent anounts to nothing nore than
an argunent that, because there was no cause for his procedura
default in the sense that the clai mwas reasonably avail abl e based
on earlier decisions, it nust necessarily follow that his counsel
was ineffective for failing to raise the argunent. As we have
previously held, however, “The Suprene Court clearly rejected such

an ‘either or’ approach in Smth, 477 U S at 535, 106 S. C. at

t he speci al schene adopted by Texas woul d show a ‘real basis for distinguishing
anong defendants.’” Wat the Texas executive branch argued before the Supreme
Court in Jurek, however, casts no helpful Iight on the fact that the Texas Court
of Crimnal Appeals, which has the ultimate responsibility for determ ning what
the State crimnal lawis, held that the | awof parties applied to the puni shnent
phase of a capital trial.
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2667, and Carrier, 477 U S. at 485-88, 106 S. C. at 2644-45.”
Smth, 977 F.2d at 960. The inescapable fact remains that Ennund
was not decided until over one year after Meanes’s trial and that,
at the tinme of his trial, Texas law provided that the |aw of
parties applied to the punishnment phase of a capital case. G ven
the state of the law at that tinme, we cannot say that counsel’s
performance fell outside of the “wide range of professionally

conpetent assi stance” recognized in Strickland v. Washi ngton, 466

U S 668, 690, 104 S. C. 2052, 2066 (1984).

Having fail ed to show cause for his procedural default, Meanes
may nonet hel ess be entitled to habeas relief if he can show that
i nposition of the procedural bar would constitute a “m scarri age of

justice.” Sawer v. Witley, 505 U S 333, 339, 112 S. . 2514,

2518 (1992). “Where, as here, the asserted error . . . goes only
to the sentence inposed in a capital case, such a ‘m scarriage of
justice’ is not established unless it is shown ‘by clear and

convincing evidence that but for’ the asserted ‘constitutional

error, no reasonabl e juror woul d have found the petitioner eligible

for the death penalty under the applicable state |aw Hogue V.
Johnson, 131 F.3d 466, 497 (5th Cr. 1997) (quoting Sawer, 505
US at 336, 112 S. . at 2517). After an exhaustive review of
the record, we find that Meanes has not net this burden.

The substance of Meanes’s testinony at the puni shnent phase
and in his confession was that he agreed to participate in the

robbery only after his co-defendant had prom sed himthat no one

woul d be har ned. He testified that his co-defendant shot at the
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victimw th the pistol three tinmes, fired six nore shots into the
arnored van fromthe sane position, and then traded weapons wth
Meanes, who was unable to punp the shotgun, and fired the shotgun
at the van nine nore tinmes. Meanes further contended that he fired
only two pistol shots during the entire robbery and that these
shots were at the driver’s side window of the arnored car in an
attenpt to gain entry. Meanes al so argued that he never pointed
the gun at Wight or told her “Get up bitch, right now or you' re
dead.” He further testified that Santana was the only one who
approached the victims body and that Santana did so only at the
end of the robbery when Santana was w el ding the shot gun.

Contrary to Meanes’s testinony, however, a nunber of
eyew tnesses testified at trial that Meanes was t he one hol di ng the
pistol, and no one identified him as holding the shotgun at any
time. Simlarly, none of the eyewi tnesses testified that they saw
any exchange of weapons. The eyew tness accounts contradict
Meanes’s version of events in many other inportant respects.
Al t hough Meanes asserted that only Santana approached the victinis
body and only at the end of the robbery when Meanes all eges that
Sant ana hel d the shotgun, Wight testified that she heard two shots
as the victimwas shot and that a man with a pistol then knelt by
the victimand fired nore shots at the van. Moreover, wet bl ood of
the victims type was found on the ammunition clip inside the
pistol, further indicating that it was the person with the pisto
who had approached the victim

In addition, two witnesses testified that they saw both nen
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shooting toward the passenger side of the van at the sane tine at
the beginning of the robbery and before the nen even noved away
fromtheir car. One of the nen identified the man shooting the
pistol fromthe trunk of the car as Meanes, further contradicting
Meanes’s story that he only fired the pistol at the driver’s side
door of the van. Another witness testified that he first heard
three pistol shots, followed by two shotgun blasts two to three
seconds later, further contradicting Meanes' s claim that Santana
fired nine pistol shots in a row and then switched to the shot gun.

G ven the above evi dence contradicting Meanes’s story and t he
extensi ve 83-page cross-exam nation by the prosecution, in which
the State denonstrated that Meanes lied a nunber of tinmes, we
conclude that Meanes has fallen well short of establishing “*by
clear and convincing evidence that but for’ the asserted
‘constitutional error, no reasonable juror would have found the
petitioner eligible for the death penalty under the applicable

state | aw. Hogue, 131 F.3d at 497 (quoting Sawer, 505 U. S. at

336, 112 S. . at 2517).

CONCLUSI ON

For the reasons set forth above, we find that Meanes is
procedurally barred fromraising his Ennund clains in this court.
In addition, to the extent that the district court held that Meanes
received ineffective assistance of counsel, we find that decision
erroneous as a matter of law. Accordingly, the judgnent of the

district court is REVERSED and j udgnent i s RENDERED denyi ng Meanes
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habeas corpus relief.

REVERSED, RENDERED



