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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REYNALDO G GARZA, SM TH and BENAVIDES, Circuit Judges.
PER CURI AM

This case cones froma final summary declaratory judgnent of



the United States District Court for the Southern District of
Texas, Judge Lynn Hughes, presiding. This case was decided on
cross-notions for sunmary judgnent. The district court granted
summary judgnent in favor of the Defendants-Appellees, the Harris
County Appraisal District, et al. (the "Conpanies"). The
Plaintiffs-Appellants, the Deer Park |ndependent School District,
et al. (the "School Districts") tinely appeal ed, and the matter now
lies before this panel.
Backgr ound

The School Districts! filed suit in the district court on
Septenber 30, 1996, seeking a declaratory judgnent stating that 19
US C 8 8lo(e) is wunconstitutional. This statute grants
exenptions from state and | ocal ad val orem taxes on property to
busi nesses |ocated inside of Foreign Trade Zones ("FTZs").
Specifically, the School Districts alleged that these exenptions
unconstitutionally deprived them of tax revenue.

The Conpani es? are vari ous corporations with operations in the

FTZs. Both sides have stipulated that the property involved in

The School Districts are: The Deer Park |ndependent Schoo
District, the Galena Park |ndependent School District, and the
Shel don | ndependent School District. The Conpani es asked that the
appeal of the Shel don | ndependent School District be dism ssed for
want of jurisdiction. W do not pass on that point at this tineg,
because it is noot, given the outcone of this case.

2The Conpani es are: the Lyondell-C tgo Refining Conpany,
Ltd., the Crown Central Petroleum Corporation, the Shell Ol
Conpany, the Shell Chem cal Corporation, the Siderca Corporation,
the Vinson Supply Conpany, Mtsui Tubular Products, Inc., and
Mar ubeni Tubul ars, Inc. The Harris County Appraisal District was
included as a defendant in this suit because of its role as tax
assessor.



this dispute is either (i) tangible personal property inported from
outside the United States and held in an activated FTZ for the
purpose of storage, sale, exhibition, repackaging, assenbly,
di stribution, sorting, gr adi ng, cl eani ng, m Xi ng, di spl ay,
manuf acturing, or processing, or (ii) tangible personal property
produced in the United States and held in an activated FTZ for
exportation, either in the above formor as altered by the above
processes. But for the operation of § 810(e), all or a significant
part of the property would be taxable by the School Districts.

Several rel ated cases were consolidated into this one, and the
parties stipulated to the relevant facts. Both sides submtted
nmotions for summary judgnent, and on May 16, 1997, the district
court made its ruling. The district court granted sumrary judgnent
in favor of the Conpanies, and denied the School Districts' notion
for summary judgnent.

The School Districts tinely appealed, claimng that the
district court erred in granting summary judgnent in favor of the
Conpani es. They argue that 8 8lo(e) is an unconstitutional
exerci se of Congress' power under the Commerce C ause, and vi ol ates
the Tenth Amendnent and the Cuarantee Cl ause of the Constitution.
Upon review of the pleadings, briefs, and record on file, we find
no reversible error and affirmthe decision of the district court.

St andard of Revi ew

Summary judgnent is appropriate if the record discloses that

“"there is no genuine issue as to any material fact and that the

moving party is entitled to judgnent as a matter of |[|aw



Fed. R Cv.Proc. 56(c); Sins v. Mnunental Ceneral Ins. Co., 960
F.2d 478, 479 (5th G r.1992). The pl eadings, depositions,
adm ssi ons, and answers to interrogatories, together wth
af fidavits, nust denonstrate that no genui ne i ssue of material fact
remains. Celotex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). W reviewthe facts draw ng all inferences
in favor of the party opposing the notion. Reid v. State Farm
Mut ual Auto. Ins. Co., 784 F.2d 577, 578 (5th Cr.1986).

In addition to the af orenenti oned general procedural matters,
we revi ew chal l enges to the validity of a Congressional exercise of
power under the Commerce C ause using the foll ow ng standards. The
burden for the challenger in cases such as this is high. Thi s
Court must determine only (1) whether a rational basis exists for
finding that the regulated activity affects interstate comerce,
and (2) whether the neans chosen by Congress were "reasonably
adapted to the end permtted by the Constitution." Hodel v.
Virginia Surface M ning & Recl amati on Ass'n, 452 U. S. 264, 276, 101
S.C. 2352, 2360, 69 L.Ed.2d 1 (1981). The Commerce C ause power
is conplete in itself and is only limted by those limts
prescribed in the Constitution. Id.

Congress' regul atory power under the Commerce C ause may be
used to regulate the use of the channels of interstate commerce,
Congress nmay protect and regulate the instrunentalities of
interstate commerce (including people or things in interstate
comerce), and Congress may regulate those activities having a

substantial relation to interstate commerce. U S. v. Lopez, 514



U S. 549, 556, 115 S. Ct. 1624, 1629, 131 L.Ed.2d 626 (1995). While
the states do retain broad powers under the Constitution, they
"only do so to the extent that the Constitution has not divested
them of their original powers and transferred these powers to the
Federal Governnment." Garcia v. San Antonio Metropolitan Transit
Authority, 469 U. S. 528, 549-550, 105 S. . 1005, 1016-17, 83
L. Ed. 2d 1016 (1985). The right to regulate foreign and interstate
commerce is one of powers expressly granted to the federal
government by Art. |, 8 8, cl. 3 of the Constitution.
Anal ysi s

Wiile all the clains are related, the primary contention of
the School Districts is that Congress did not have power under the
Commerce Cl ause to enact and enforce 8 8lo(e), and as a result, the
statute should be declared unconstitutional. We have already
stated the broad extent of Congress' powers under the Comrerce
Clause, as well as the fact that the standard of reviewis whether
there was a rational basis for Congress' actions and whether the
means chosen were reasonably adapted to the ends. Hodel, 452 U. S.
at 276, 101 S.C. at 2360.

Congress' actions in this case were rational and pass nuster.
First of all, there can be no doubt that the activities in the FTZs
constitute foreign, and by extension, interstate comerce, so they
are within the purview of the Congress. Next, it is conpletely
rational to believe that the inposition of ad val oremtaxes on the
property in the FTZs woul d affect interstate and forei gn conmerce,

and that forbidding such taxes would provide uniformtreatnent of



FTZs throughout the country. Such uniformty in foreign comerce
is a well-recogni zed federal interest. Japan Line, Ld. v. County
of Los Angel es, 441 U. S. 434, 448-449, 99 S. Ct. 1813, 1821-1822, 60
L. Ed.2d 336 (1979). Further, in enacting 8§ 8lo(e), Congress
explicitly found that the ains of the original act of Congress
whi ch created FTZs were being frustrated by non-uniformlocal and
state ad valoremtaxes. Congress believed, rationally, that this
negatively affected interstate and forei gn commerce, and fashi oned
a reasonabl e response.

Also this law is of inportance to Texas because the Texas
Constitution specifically lists the perm ssible exenptions fromad
val oremtaxation, and property within FTZs is not on the list. For
this reason, Texas Senators Lloyd Bentsen and John Tower, in
conjunction with Texas Congressnen Jim Wight and Jack Brooks,
sponsored this |aw. This law was passed to help Texas, by
encouraging industry, and is not a type of oppression or
"dragooni ng" of the state, as the School Districts contend.

Further, the plenary power granted to Congress under the
Comrerce Clause includes the power to protect interstate and
foreign comerce from taxation. State Bd. of Insurance v. Todd
Shi pyards Corp., 370 U.S. 451, 456, 82 S.Ct. 1380, 1383, 8 L.Ed.2d
620 (1962). This power to grant or wthhold protection from
regulation or taxation "is so conplete that its ideas of policy
should prevail." Id. Congress' actions were well withinits power
under the Commerce C ause, and pass nuster under the standards

i sted.



The School Districts also claimthat 8§ 8lo(e) violates the
Tenth Anendnent. As stated previously, the Tenth Anmendnent's
reservation to the states of power not conferred on the federal
governnent in no way inhibits the activities of the federal
governnent in situations in which a power has been so conferred.
See Garcia, 469 U S. at 549-550, 105 S.Ct. at 1016-1017. The
explicit granting of power to the Congress, inregard to its right
to regulate foreign and interstate comerce, in conjunction wth
the Supremacy C ause, clearly gives Congress power over this
situation. See e.g., Seniors Cvil Liberties Ass'n, v. Kenp, 965
F.2d 1030, 1034 (11th Cr. 1992).

Further, historically, Congressional prohibitions on state
taxati on have been upheld over Tenth Anmendnent chall enges. For
exanpl e, even when National League of Cities v. Usery, 426 U S.
833, 96 S.Ct. 2465, 49 L.Ed.2d 245 (1976) was the |ead Suprene
Court case on these matters,® the Suprene Court upheld a federal
| aw whi ch preenpted a state tax that discrimnated agai nst the sale
of electricity outside the state. Arizona Public Service Co. v.
Snead, 441 U. S. 141, 99 S. Ct. 1629, 60 L.Ed.2d 106 (1979). The
Suprene Court rejected the argunent that Congress | acked authority
under the Commerce Clause to regul ate state taxation, stating that
Congress had broad power in this sphere, had a rational basis for
finding that the tax interfered with interstate conmerce, and the

means sel ected were reasonable to achi eve Congress' ends. |d. at

3Nat i onal League of Cities was overruled by Garcia, 469 U. S.
at 557, 105 S.Ct. at 1020.



150, 99 S. . at 1634. More recent cases have given support to
this proposition as well. For exanple, in New Jersey V.
Consolidated Railroad Corp., 690 F.Supp. 1061 (Reg'l Rail
Reorg. Ct.1988), the court held that Congress could exenpt Conrail
(a privately owned railroad) fromtaxation, rejecting the state's
Tent h Amendnent claim

Congress acted well within its powers under the Comerce
Clause in this case, its belief that this affected interstate
comerce was rational, and the neans it used to achieve its goals
wer e reasonabl e and appropriate. Therefore, the School D stricts'
Tenth Amendment clains fail.

As a final argunent on this point, the School Districts claim
t hat cases such as New York v. United States, 505 U S. 144, 112
S.C. 2408, 120 L.Ed.2d 120 (1992) and Printz, et al. v. United
States, --- US ----, 117 S . C. 2365, 138 L.Ed.2d 914 (1997),
sonehow support their Tenth Amendnent claim This assertion is
i ncorrect. Those cases involve an act of Congress which
essentially hijacked the adm nistrative apparatus of state and
| ocal governnent to hel p achi eve Congress' ends. This case i s not
an exanple of such a Congressional overreach, so this argunent
fails as well.

The School Districts also claimthat 8§ 8lo(e) violates the
Guarantee C ause of the Constitutioninthat it deprives the states
of a republican form of governnent. This claim is not only
incorrect, it is absurd. First of all, the Suprenme Court has held

t hat chal |l enges to Congressi onal action under the Guarantee C ause



are not justiciable. See Baker v. Carr, 369 U S. 186, 224, 82
S.. 691, 713, 7 L.Ed.2d 663 (1962); O Hair v. Wite, 675 F.2d
680, 684 n. 5 (5th Gr.1982). Also, the School Districts do not
explain the nerits of their claim silence which warrants
rejection. Further, at least as of today, Texas is governed by a
freely elected | egi sl ature and executive, not a nonarchy, mlitary
dictatorship, or any other type of governnent which would offend
the Guarantee C ause of the Constitution. Unless and until that
fact changes, this claimis an absolute dead letter.
Concl usi on

Based on the foregoing, we find no reversible error in the
decision of the district court, which granted summary judgnent in
favor of the Defendants-Appellees, and held that 8§ 8lo(e) is
constitutional. Therefore, we AFFIRMthe decision of the district
court.

AFFI RVED.



