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Before JOLLY, BENAVI DES and PARKER, Circuit Judges.

PER CURI AM

Facts and Procedural History

Appellant's |icense to practice | aw was suspended by judgnent
of the 125th District Court of Harris County, Texas. Appel | ant
deci ded to appeal and therefore filed a cost bond as required by
Texas Rul e of Appell ate Procedure 46(a) so that his appeal m ght be
perfected. Thereafter, the Harris County District Clerk ("District
Clerk") determ ned that the cost bond as filed was i nadequate, as
the sureties listed thereon were insufficient. The District Cerk
had a policy of not accepting cost bonds where the surety thereon
was other than a surety conpany listed in the Federal Register,
unl ess the appellant could provide $1,000 in cash in lieu of the
bond or an audited financial statenment showi ng the assets noted in
his petition. On request of the Appellant, the District Cerk

woul d not provide himwith a certified copy of the cost bond which



he had previously filed.

Appellant filed a petition for wit of mandanus with the Court
of Appeals for the 14th District of Texas to conpel the District
Clerk to accept his offer of $300 dollars for transcript
preparation in lieu of a cost bond. The court of appeals granted
the wit. Meanwhile, Appellant was unable to practice | aw and had
no i ncone. As a result Appellant becane insolvent and was no
| onger able to pursue the appeal.

Appel lant instituted this 8 1983 civil rights action claimng
that the District Oerk's policy and subsequent refusal to provide
a certified copy of the cost bond deprived him of his
constitutionally protected right of access to the courts.
Specifically, it is Appellant's contention that, if the D strict
Clerk had accepted his cost bond or if the District Cerk had
provided himwth a certified copy of his cost bond, then he could
have asked the court of appeals for a stay of his suspension, so
that he could continue to practice | aw pendi ng t he appeal and hence
woul d have avoi ded insol vency and abandonnent of his appeal. The
district court dismssed Appellant's conplaint on notion of
Appel | ees under Fed. R G v.P. 12(b)(6).

The District Cerk's Policy
The District Cderk's policy does not inplicate a
constitutionally guaranteed right of access to the courts. 1In the
first instance, "[t]he right to appeal is a statutory right, not a
constitutional right." United States v. Mendiola, 42 F. 3d 259, 260
(5th Cr.1994), citing United States v. Ml ancon, 972 F. 2d 566, 567



(5th Gr.1992). However, the right to appeal, having been
established by the | aw of the State of Texas, may not be abrogated
or otherw se adm nistered in a way whi ch deni es an appel | ant of the
constitutional right to due process or equal protection.?

In any event, the District Cerk's policy does not violate
Appellant's statutory right of access to the courts, because
Appel  ant made no attenpt to conply with any of the alternatives
proposed by the District Clerk or avail able under the Texas Rul es
of Appellate Procedure. The District Cerk gave the Appellant a
chance to cure the defective cost bond by providing surety froma
conpany listed in the Federal Register, providing $1,000 in cash in
lieu of the bond or an audited financial statenent show ng the
assets noted in Appellant's petition. Beyond that, Texas Rul e of
Appel | ate Procedure 46(c) allowed an appellant to petition the
district court for a |ower cost bond, and Rule 40(a)(3) provided
that an appellant could perfect an appeal, even if unable to post
any cost bond or deposit inlieu thereof, provided that he swore to
that inability by affidavit.?2 The District Clerk's policy did not

cause Appel | ant's damages, rather, Appellant caused his own damages

The facts all eged by Appellant, if accepted as true, cannot
establish an equal protection violation, because the District
Clerk's policy creates no suspect classification, and the policy is
applied to all appellants equally. Likew se, the District Cerk's
policy does not deprive Appellant of the statutory right to an
appeal w thout due process. Rather, Appellant deprived hinsel f of
the right to appeal by failing to avail hinself of the alternatives
suggested by the District Clerk or those avail abl e under the Texas
Rul es of Appellate Procedure.

2Al t hough not relevant to this case, these provisions have
been al tered consi derably by the 1997 anendnents to t he Texas Rul es
of Appell ate Procedure.



by failing to avail hinmself of the alternatives suggested by the
District Gerk or those provided by the Texas Rules of Appellate
Pr ocedur e.
The District Clerk's Actions

The District Cerk's failure to provide Appellant with a
certified copy of the cost bond filed by Appellant does not
inplicate a constitutional or federal statutory right. Appellant
argues that, had he been able to obtain a certified copy of the
cost bond fromthe District Cerk, Appellant could have requested
from the court of appeals a stay of his suspension pending his
appeal and thereby saved his |aw practice. However, Appellant's
syl l ogi sm assunes that he could address his request for a stay to
t he appel |l ate court, but under Texas Rul e of Disciplinary Procedure
3.14 a notion to stay suspension nust be directed to the district
court, which may grant the stay only upon making certain findings
of fact. Hence, Appellant's entire argunent fails, because the
ability of the district court to grant a stay of suspension does
not depend on whet her Appellant can produce a certified copy of a
properly-filed cost bond. Therefore, as the Appell ant cannot state
a cl ai munder 8 1983 upon which relief may be granted, the judgnent
of dismssal by the district court is affirnmed.

AFFI RVED.



