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WENER, Circuit Judge:

Inthis civil rights action, Plaintiff-Appellant Lee Schamand
his attorney before the district court, Myvant-Appell ant Randal | L.
Kallinen (collectively, “appellants”), appeal that court’s deni al
of their application for attorneys’ fees. Finding that the court
did not abuse its discretion in denying fees, we affirm

I
FACTS AND PROCEEDI NGS

In 1989, the adm nistrative judge for the crimnal district
courts of Harris County, Texas, issued an order prohibiting the
Harris County district clerk and sheriff from disclosing the
“street addresses or tel ephone nunbers of any defendant in any case
[ pending in the courts] until an attorney is hired by the def endant
or an attorney is appointed by the court to represent said
def endant .” This order was designed to |limt direct nmai
solicitation from crimnal defense attorneys to crimna
def endant s. Scham a crimnal defense attorney practicing in
Harris County, filed suit in federal court pursuant to 42 U S.C. 8§
1983 against the Harris County district courts trying crimna
cases and twenty-two crimnal judges (collectively, “appellees”),
seeking an injunction prohibiting enforcenent of the order. He
all eged that the order violated his First Anendnent right to free
speech and his substantive and procedural due process rights and
right to equal protection under the Fourteenth Anendnent. Scham
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al so raised a supplenental state law claim for violation of the
Texas Open Records Act.?

The district court granted summary judgnent in favor of Scham
hol di ng t hat appel |l ees did not have authority under Texas state | aw

to issue the order, i.e., that their actions were ultra vires, and

that the order was therefore void. The court noted that Scham had
a federal constitutional right not to be deprived of information
based on a void order, but specifically avoided ruling on his
federal civil rights clains, concluding that federal court doctrine
required that it rule first on the dispositive state law claim
The court issued a permanent injunction against enforcenent of the
or der.

Scham subsequently filed a Bill of Costs and Mdtion for
Attorneys’ Fees pursuant to 42 U S C 8§ 1988, seeking over
$624, 000. Wthout articulating its reason, the district court
denied the application for fees in its entirety. The court also
denied Schamis notion for reconsi deration, seeking over
$20, 000, 000, and his request for findings of fact and concl usi ons
of law. This appeal foll owed.

I
ANALYSI S

A. St andard of Revi ew

We review a district court’s denial of attorneys’ fees for an

Tex. Rev. Civ. Stat. Ann. art. 6252-17(a) (Vernon Supp.
1990) .



abuse of discretion.? Underlying factual determ nations, such as
whet her a party is a “prevailing party,” are reviewable only for
clear error.?

B. Applicable Law

The Cvil R ghts Attorneys’ Fees Act provides that “[i]n any
action or proceeding to enforce a provision of [42 U.S.C. § 1983],
the court, inits discretion, may allowthe prevailing party, other
than the United States, a reasonable attorney’s fee as part of the
costs.”® “To attain prevailing party status the plaintiff nust
show (1) the goals of the lawsuit were achieved, and (2) the suit
caused t he defendants to renedy the [defendants’ behavior].”® Once
the plaintiff has established his status as a “prevailing party,”
a district court’s discretion to deny attorney’s fees and costs is
“extrenmely narrow. ”® “Absent special circunstances that would
render such an award unjust, a prevailing plaintiff should be

awarded § 1988 fees ‘as a matter of course.’””

Appel l ees maintain that Schamis not a prevailing party for

pur poses of 8§ 1988. First, they argue that fees are not warranted,

2Cooper_v. Pentecost, 77 F.3d 829, 831 (5th Gr. 1996).

3 d.
‘42 U.S.C. § 1988.
SWatkins v. Fordice, 7 F.3d 453, 456 (5th GCr. 1993).

®Espino v. Besteiro, 708 F.2d 1002, 1005 (5th G r. 1983).

I'd. (quoting Gates v. Collier, 616 F.2d 1268, 1275 (5th Cr
1980)) (enphasis in original).




as the district court granted summary judgnent on the narrow state

| aw ground that appellees’ actions were ultra vires. Accordingly,

t hey submit, Scham did not succeed on any federal claim?® Next,
appel | ees assert that Schanmis success was only limted, and thus
does not justify an award of fees: “[A] technical victory may be
soinsignificant . . . as to be insufficient to support prevailing
party status.”®

W find both these argunents unavailing. “A plaintiff
prevails if the relief obtained, through judgnent or settlenent,
materially alters the defendants’ behavior in a way directly
benefitting the plaintiff.” |n this case, Schanis suit satisfied
both prongs of the test for a prevailing party: (1) the goal of
the lawsuit —a pernmanent injunction prohibiting the enforcenent
of the order — was achieved; and (2) the l|lawsuit caused the
appellees to alter their behavior. Furthernore, we have previously
held that a plaintiff my be deened a prevailing party if he
prevails on a supplenental state law claim which arises from a

common nucl eus of fact with his federal constitutional clains, if

8'n his nmotion for summary judgnent, Scham did argue that
appel l ees were wi thout authority to issue the order. Appel | ees
insist, however, that whereas Scham made this assertion in
furtherance of his federal clainms, the district court granted
summary judgnent on state |aw grounds —thus depriving Scham of
prevailing party status. Scham never nentioned his suppl enenta
Texas Open Records Act claimin his sunmary judgnent notion.

°Texas State Teachers Assoc. v. Garland | ndep. Sch. Dist., 489
U.S. 782, 792 (1989).

WAt kins, 7 F.3d at 456.



the court chooses to avoid ruling on the constitutional issues.?!!
As such, appellants are entitled to attorneys’ fees pursuant to 8
1988 unl ess there are special circunstances dictating the denial of
f ees.

We concl ude there are special circunstances that justify the
district court’s denial of fees in this case. Qher circuits have
held that “a district court may, in its discretion, deny a request
for attorneys’ fees in its entirety when the request, submtted
pursuant to 42 U S. C 8§ 1988, is so excessive it ‘shock[s] the
consci ence of the court.’”'2 W find the reasoning of the Seventh
Circuit particularly persuasive in this context:

| f, as appel | ant argues, the court were required to award

a reasonabl e fee when an outrageously unreasonabl e one

has been asked for, clai mants woul d be encouraged to nmake

unr easonabl e demands, knowi ng that the only unfavorable

consequence of such conduct would be reduction of their

fee to what they should have asked for in the first

pl ace. To discourage such greed a severer reaction is

needf ul . 13

This case presents just such a situation. It is well-settled

that the party seeking attorneys’ fees bears the burden of proving

UWlliams v. Thomas, 692 F.2d 1032, 1036 (5th G r. 1982),
cert. denied, 462 U S. 1133 (1983).

2Fair Housing Council v. Landow, 999 F.2d 92, 96 (4th Cir.
1993) (quoting Sun Publ’g Co. v. Mecklenburg News, Inc., 823 F.2d
818, 819 (4th Cir. 1987)); see also Lewis v. Kendrick, 944 F.2d
949, 957-58 (1st Cir. 1991); Brown v. Stackler, 612 F.2d 1057, 1059
(7th Gr. 1980).

13Br own, 612 F.2d at 1059.



t he reasonabl eness of his requested fee award, * and t hat he may not
be conpensated for tinme that is excessive, duplicative, or
i nadequat el y docunented. ! During the short, one-year pendency of
this case, discovery was |imted, and there were no neetings of the
parties or attorneys, no settlenent negotiations, no nediation, no
court appearances, and no trial. The facts were stipulated.
Nevert hel ess, appel |l ants seek conpensation for over 936 hours of
work. This includes such excessive entries?® as (1) 24.3 hours for
the open records claim which Scham pleaded in his conplaint but
never nmentioned in his notion for summary judgnent and apparently
abandoned; (2) 9.7 hours and the cost of an investigator for
service on the Texas Attorney Ceneral, who was not a party to the
suit and was not yet representing appellees, even though Tex. Cv.
Prac. & Rem Code 8§ 30.004 provides that notice upon the attorney
general requires only that “a copy of the petition shall be mailed
to the attorney general at the attorney general’s office in Austin,
Texas, by United States Postal Service certified mail, return
recei pt requested;” and (3) 2.5 hours on a one page joint notion

for Kallinen to proceed pro hac vice which was | ater w t hdrawn when

he was admtted to the district court.

“Von Cdark v. Butler, 916 F.2d 255, 259 (5th G r. 1990).

Wat kins, 7 F.3d at 457.

Appel l ant Kal linen submitted only daily totals of his tine
spent on this case, failing to break down those totals by task. As
such, in nost instances it is inpossible to ascertain how nuch tine
he spent working on any individual aspect of the case.
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Furthernore, although the relevant market for purposes of
determning the prevailing rate to be paid in a fee award is the
conmunity in which the district court sits,!” appellant Kallinen
made no effort to show what his services are worth in Houston, and
in fact provided no resune or other evidence of his experience.?!®
The evidence submtted by appell ees shows that the usual rate for
a solo practitioner with two years or |ess experience is $100
according to the State Bar of Texas 1995 Attorney Billing &
Conpensation Survey Hourly Rate Report. Neverthel ess, appellants
seek an award of $375 an hour, with an enhancenent to $750 an hour,
for a lawsuit that was filed when counsel had only been |icensed

one year.® This sumis so clearly excessive that it “shocks the

Al berti v. Kl evenhagen, 896 F.2d 927, 931 (5th Cir.), vacated
in part on other grounds, 903 F.2d 352 (5th Gr. 1990).

8The only evidence submtted by Kallinen regarding his |egal
experience or a reasonable hourly rate was a single affidavit by an
attorney with whomhe had worked, averring that Kallinen’ s work was
above average and nerited $350 per hour.

¥I'n their application for fees to the district court,
appellants attenpted to justify their steep hourly rate according
to the factors we articulated in Johnson v. GCeorgia H ghway
Express, Inc., 488 F.2d 714 (5th Cr. 1974). These factors
i ncl ude: (1) the tinme and |abor required; (2) the novelty and
difficulty of the questions; (3) the skill requisite to performthe
| egal service properly; (4) the preclusion of other enploynent by
the attorney resulting from acceptance of the case; (5) the
customary fee; (6) whether the feeis fixed or contingent; (7) tine
limtations inposed by the client or the circunstances; (8) the
anount involved and the results obtained; (9) the experience,
reputation, and ability of the attorneys; (10) the undesirability
of the case; (11) the nature and length of the professional
relationship with the client; and (12) awards in sim/lar cases.
Id. at 717-19. |In particular, appellants stress that this case was
highly undesirable, as it required Kallinen to sue twenty-two
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consci ence” of the court.

We realize that the district court’s renedy here is extrene,
but we are reluctant to reverse i nasmuch as doi ng so woul d serve to
condone and encourage such outrageous petitions. As the Fourth
Circuit has reasoned, appellants in this case

i ntended to submt an outrageously excessive fee petition

in the hope that the district court would at | east award

sone, preferably high, percentage of the requested fees.

W believe Congress did not intend to foster such

ganmesmanship when it enacted the Cvil Rights Attorney’s

Fees Act of 1976. Rather, the clear intent of Congress

was to provide reasonable fees to prevailing parties.

Qur decision today seeks to further that purpose by

encouraging attorneys at the outset to request only

reasonabl e fees and to provide the necessary assi stance

to the district court for determ ning a reasonable fee.?°
As such, we hold that the district court did not abuse its
discretion in denying attorneys’ fees under the special
circunst ances presented by this case. Neverthel ess, we once again
caution district courts that “[t]o avoid the risk of remand the
district court should explain wth a reasonable degree of

specificity the findings and reasons”? wupon which an award of

sitting judges in the jurisdiction where he practices |aw.
Appel lants also point out that Kallinen was forced to turn down
other profitable enploynent to prosecute the case, and enphasize
their high level of success. Mreover, they assert that inasmuch
as many crimnal defendants will now use attorneys they | earn about
through direct mail solicitation instead of relying on court-
appoi nted counsel, their suit saved the state of Texas m |l ions of
dollars. On appeal, however, they raise none of these argunents,
but rather insist that the sole issue is whether they are entitled
to fees at all, not the quantum of those fees.

2Landow, 999 F.2d at 98.
2I\on d ark, 916 F.2d at 258.
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attorneys’ fees —or the denial of such an award —i s based.
1]
CONCLUSI ON
For the foregoing reasons, we hold that the district court did
not abuse its discretion in denying attorneys’ fees and costs to
appel l ants. Accordingly, the judgnent of the district court is, in
all respects,

AFF| RMED.
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