UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 97-20242

MONI CA M GARCI A,
Pl ai ntiff-Appellant
VERSUS
WOMAN' S HOSPI TAL OF TEXAS,
Def endant - Appel | ee

Appeal fromthe United States District Court
For the Southern District of Texas

June 22, 1998
Bef ore KING BARKSDALE and PARKER, Circuit Judges.
PER CURI AM
| .
FACTS & PROCEDURAL HI STORY

The district court entered judgnent as a matter of |aw under
Fed. R Cv. P. 50 (a) against appellant for the second tine and
she again appeals that decision. This Court’s first opinion in
this case sets out the relevant factual basis for Garcia s clains
insufficient detail, and we need not cover that ground agai n here.
See Garcia v. Wman' s Hosp. of Texas, 97 F.3d 810, 811-12 (5th Cr.
1996). In short, Garcia becane pregnant while working as an LVNin
the Famly Care Center Unit (maternity ward) at Woman’ s Hospital of

Texas (“the hospital”) and, due to pregnancy related health



probl ens, was forced to conval esce at honme for just over a nonth
fromJanuary 28 to March 1, 1993. Thereafter her obstetrician, Dr.
Debra Gunn, who al so worked at the hospital, rel eased her to return
to work, believing that Garcia was fit to performthe duties of an
LVN in the maternity ward at the hospital, as Dr. Gunn understood
those duties. The hospital admnistration, consistent wth
hospital policy, required Dr. GQunn to certify on a prepared form
that Garcia could performa variety of ostensibly required tasks.
Dr. @Qunn certified that Garcia could perform all of the listed
tasks with the exception of pushing, pulling or supporting 150
pounds. Consistent with hospital policy, Garcia was not allowed to
return to work with the above Iimtation, and after she was on
| eave for nore than six nonths the hospital term nated her, again
consistent with hospital policy.

Garcia sued the hospital for violation of Title VII of the
G il Rights Act of 1964, as anended by the Pregnancy
Discrimnation Act of 1978. 42 U S.C. §8 2000e(k). The district
court denied the hospital’s notion for summary judgnent and the
case went totrial. At the close of plaintiff’s case, the district
court granted the hospital’s Rule 50 notion on the grounds that the
hospital’s policies were applied to all enpl oyees equally, whether
pregnant or not, and therefore, Garcia could not nmake out a case of
di sparate treatnent. Before the district court granted the Rule 50
nmotion, Garcia sought perm ssion to reopen her case to call Dr.
Gunn to testify that no pregnant wonman coul d push, pull or support

150 pounds, thereby denonstrating that the policy had a disparate



i npact on pregnant wonen. The notion to reopen was denied and the

Rul e 50 notion was granted.

Garcia appealed and this Court reversed and remanded. This
Court ordered the district court to allowDr. GQunn to testify and
to reconsider the Rule 50 notion in light of that testinony. On
remand, Garcia asked the district judge to recuse hinself, which he
declined to do. Thereafter, Garcia called Dr. @unn, and her
testinony was taken by the Court, without a jury. The district
court then reviewed all the evidence in the case, including Dr.
@Gunn’s testinony, and again granted the hospital’s Rule 50 notion,
whereupon Garcia filed the instant appeal. Garcia s appeal
essentially raises the follow ng issues:

1. Whet her the district judge should have recused hinsel f;

2. Whet her the district court erred by taking Dr. @Qunn’s
testinony without ajury, rather than retrying the entire case
to ajury, and then reconsidering any Rule 50 notion urged by
the hospital at the close of Garcia's case;

3. Whet her the district court erred by granting the hospital’s
F?LS.SO notion for judgnment as a matter of |aw for the second

1.
LAW & ANALYSI S
A
STANDARDS OF REVI EW

The district judge’'s decision not to recuse hinself is
revi ewed for abuse of discretion. Inre Chevron U S A, Inc., 121
F.3d 163, 165 (5th Gr. 1997), citing In re Cty of Houston, 745
F.2d 925 (5th Cir. 1984). The procedural question of howto handl e

the taking of Dr. Gunn’s testinony on remand is commtted to the
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sound discretion of the district court, and like all matters of
docket managenent and trial procedure, it is reviewed for an abuse
of that discretion. Sins v. ANR Freight System Inc., 77 F. 3d 846,
849 (5th Cir. 1996). Finally, the district court decision to grant
the hospital’s notion for judgnent as a matter of law is again
reviewed de novo. Garcia |, 97 F.3d at 812, citing Resolution
Trust Corp. v. Craner, 6 F.3d 1102, 1109 (5th Gr. 1993).
B
Recusal

Title 28 U . S.C. 8 455 governs recusal of federal district
j udges. “Section 455(a) requires that a judge ‘shall recuse
himself in any proceeding in which his inpartiality mght
reasonably be questioned.’ Section 455(b) (1) provides that the
judge ‘shall also disqualify hinself ... [w here he has a personal

bi as or prejudi ce concerning a party.... In re Chevron, 121 F. 3d
at 165 n. 3 (enphasis added). The tenor of 8§ 455's |anguage is
mandatory, but this Court has recognized that disqualification
under this section “is commtted to the sound discretion of the
district court.” Id.

The district judge did not abuse his discretion by refusingto
recuse hinmself. H's coments on remand regarding the plaintiff’s
case refl ected no personal aninus against Garcia or in favor of the
hospi tal . H's comments regarding Garcia's ability to prove her
case were perhaps unflattering, but reflected only the district

j udge’ s consi dered opi ni on upon havi ng vi ewed t he evi dence and | aw

inthis case. It was no violation of judicial inpartiality for the



district judge to form an opinion regarding the nerits of the
plaintiff’s case, otherwi se he could not have decided the notion
for judgnent as a matter of |law, as the decision of that notion
required the district judge to fornmulate an opinion about the
sufficiency of the plaintiff’s case under the applicable |aw. The
district judge’'s coonments did not indicate that he woul d i gnore the
probative value, if any, of Dr. GQunn’s testinony when reeval uating
the hospital’s Rule 50 notion. Utimtely, nothing about the
district court’s ruling evinced any personal bias, prejudice or
inpartiality, therefore, we find no abuse of discretion in the
district judge' s refusal to disqualify hinself in this case.
C.
Dr. Gunn's Proffer

Ther e was consi der abl e conf usi on bel ow concer ni ng whet her this
Court’s previous opinion required the district court to give Garcia
a new trial, wherein she would have the opportunity to call Dr.
@unn to testify, followed by an appropriate ruling on any Rule 50
nmotion reurged by the hospital. This Court’s opinion carefully
identifies the sort of testinony Dr. GQunn m ght have given, which
woul d have affected the propriety of the hospital’s Rule 50 noti on.
Garcia |, 97 F.3d at 814. The district court determned that it
woul d be nore efficient to take Dr. @unn’s testinony by proffer

before selecting a jury, and determ ne based thereon whether to

allow Garcia a new trial. W are unwilling to say that such
approach was an abuse of discretion. It would have been a waste of
resources for the district court to grant a new trial, if Dr.



@Qunn’s testinony was not hel pful to Garcia’s case. If Dr. @Qunn’s
testinony failed to establish disparate treatnent (i.e.,
discrimnatory application of the hospital’s policies to pregnhant
wonen), then the jury would have to be dism ssed, because the
di sparate inpact claimstanding al one cannot be tried to a jury.!?
Furthernmore, if Dr. GQunn’s testinony failed to establish that the
hospital’s policies had a di sparate inpact on pregnant wonen, then
judgnent as a matter of |aw woul d be appropriate. Therefore, one
can easily see the wisdom in taking Dr. @nn’'s testinony and
assessing its probative value prior to incurring the expense of a
newtrial, and we find no abuse of discretion by the district court
i n doing so.
D.
Merits of Rule 50 Mdtion

The district court was correct on the |law and facts in this
case that, as a matter of law, Garcia s evidence was insufficient
to make out a prina facie disparate inpact or disparate treatnent

claim under the Cvil R ghts Act of 1964, as anended by the

Prior tothe Civil Rights Act of 1991, Title VII clains coul d not be
tried to a jury, and conpensatory and punitive danages could not be
awar ded. The Civil Rights Act of 1991 anended Title VII to allow
conpensat ory and punitive damages i n cases of intentional discrimnation
(i.e., not incases involvingdisparateinpact only), andjurytrials were
pernmitted only in cases where conpensatory and punitive damges were
proper, in other words, in disparate treatnment cases. See Rev.Stat. 88§
1977A(a) & (c), 42 U.S.C. 88 198la(a) & (c), as added by § 102 of the 1991
Act. Therefore, ajury nay not determ ne the di sparate i npact claim and,
if that is the only claimleft, there is no need for a jury.
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Pregnancy Discrimnation Act of 1978.2 To nmmke out a prima facie
violation of the Cvil R ghts Act of 1964, as anended by the
Pregnancy Di scrimnation Act of 1978, Garcia had to show 1) that
the hospital’s policies or their application intentionally treated
her differently than non-pregnant enployees because of her
pregnancy (i.e., disparate treatnent); or 2) that the hospital’s
policies had a disproportionately negative inpact on pregnant
enpl oyees |i ke hersel f as conpared to non-pregnant enpl oyees (i.e.,
di sparate inpact). Garcia |, 97 F.3d at 813, citing Giggs v. Duke
Power Co., 401 U. S. 424, 91 S. C. 849, 28 L. Ed. 2d 158 (1971).
i
Di sparate Treat nent

Intentional disparate treatnent nay be achi eved via a policy
which on its face classifies pregnant enployees differently from
ot her non-pregnant enpl oyees. See, e.g., International Union, UAW
v. Johnson Controls, 499 U S. 187, 197-98, 111 S. C. 1196, 1202-
1203, 113 L. Ed. 2d 158 (1991). On the other hand, a facially
neutral policy may also be used to intentionally discrimnate
agai nst enpl oyees because of their pregnancy if selectively applied
tothem?® Grcia failed to make out a prinma facie case for facial

or pretextual disparate treatnent, because she coul d not show t hat

2There was a debate in the district court on remand as to whet her the
district court was to reconsider both Garcia s disparate inpact and
di sparate treatnment clainms in light of Dr. Gunn's testinony or just the
di sparate inpact claim Qur resolution of the nerits of the district
court’s decision renders the question noot.

3This i s what the Court referred to as pretextual disparate treatnment
in Garcia |, supra at 813 n. 2.



she was treated differently than anyone el se. The policies on
their face do not classify pregnant enpl oyees differently fromal
ot her enpl oyees. Furthernore, the testinony proved that the
policies, were applied equally to all enployees. Dr. @unn’s
testinony in fact reinforced the testinony of M. Judith Ann
Squyres, R N, the hospital’s Enployee Health Ri sk Managenent
Coordinator in the relevant tinme period. Ms. Squyres testified
that no enpl oyees on sick |eave were allowed to return to work,
unl ess their doctor certified on a prepared formthat they could
performvarious |isted tasks, which ostensibly were requirenents of
their jobs. The state of this evidence will not support a finding
that Garcia was intentionally treated differently from ot her non-
pregnant enpl oyees, and judgnent as a matter of | aw was appropri ate
on her disparate treatnent claim
ii.
Di sparate | npact

The principal reason for remand in this case was so that Dr.
@Gunn’s testinony mght be taken and so that the district court
m ght reevaluate the propriety of judgnent as a matter of law in
light of her testinmony. Garcial, 97 F.3d at 814. W poi nted out
that, if Dr. GQunn testified that no pregnant wonan coul d neet the
requi renent of pushing, pulling or supporting 150 pounds, then
Garcia could make out a prinma facie case of disparate inpact. This
is true because the 150-pound-restriction could be expected to keep
all pregnant wonen who take sick |leave |ike Garcia frombeing able

to return to work when their ill ness abates.



Dr. Gunn did not testify that no pregnant wonen could |ift 150

pounds. Rat her, she testified that she could not accept the
potential legal liability associated with saying that any wonman
could lift 150 pounds, whether pregnant or not. That is not an

expert opinion about the likely effect of the 150-pound-restriction
on all pregnant wonen. The substance of Dr. Gunn’s testinony is
legally insufficient to establish a prima facie case of disparate
i npact; therefore, judgnent as a nmatter of |aw was appropri ate.
L1,
CONCLUSI ON

The district judge did not abuse his discretion by refusingto
recuse hinself as there was no personal bias or prejudi ce against
the plaintiff and none of his comments reflect any inpartiality,
i.e., inability to decide the nerits of the case based on the
controlling awas applied to the evidence. The district court did
not abuse its discretion by taking Dr. Gunn’s testinony by proffer
wthout a jury, as that was the only sensible course under the
ci rcunst ances. Finally, the district court correctly entered
judgnent as a matter of |law on Garcia s disparate treatnent claim
for | ack of evidence of unequal application of the facially neutral
policies, and the district court correctly entered judgnent as a
matter of law on Garcia’ s disparate inpact claim for |ack of
evidence that the policies could result in a disproportionately
negati ve effect on pregnant wonen. Therefore, we affirm

AFFI RVED.



