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Appellants Charles Brown (“Charles”), Tyrone Bonner
(“Bonner”), Sylvester Lewis (“Sylvester”), Alfred Lewis (“Alfred”),
Myreon Pearson (“Pearson”), Kevin Randle (“Kevin”), Joe Lews
Randle (“Joe”), Gacie Randle (“Gacie”), and Travis Randle
(“Travis”) were convicted by a jury of various federal offenses

related to their participation in a drug trafficking conspiracy in



Ri chnond, Texas. They variously appeal their convictions and
sentences. W affirmthe district court in all respects.?
. FACTUAL AND PROCEDURAL BACKGROUND

I n February 1995, the Ri chnond Police Departnent (“RPD’)
requested assistance from the Drug Enforcenent Adm nistration
(“DEA”) in investigating local drug trafficking activities,
i ncluding an area known as Mud Alley. DEA net several tinmes with
the RPD to determ ne the nature and extent of the |ocal problem
Utimtely, DEA Agent Rogers received permssion from his
supervisors to assist the RPD in a joint investigation. No RPD
of ficer was to be used to nake undercover buys, however, and Agent
Rogers woul d determ ne whomto target in the investigation

Mud Alley, a two to three block area |ocated near
downt own Richnond, is a small, close-knit comunity. Surveillance
of the area was thus difficult, forcing RPD of ficers and DEA agents
to use a variety of techniques to investigate suspected drug
trafficking. Paid confidential informants introduced agents to
suspects and assisted agents in making undercover crack cocaine

purchases. Agents al so conducted video surveillance of the area,

where they observed a typical transaction called a “car run. I n

1 The governnent suggested in a Rule 28(j) letter that we may |ack

jurisdiction over the appeal s of Kevin, Joe and Syl vester because the trial court
allegedly failed to rule on their post-verdict motions for judgments of
acquittal. We do not read the district court record in the sane way and hence
find no jurisdictional defect.



a car run, a prospective buyer would stop his or her vehicle on a
Mud Alley street and wait for prospective sellers to approach
When the crack sale was conpleted, the suppliers would retire to
near by buil dings and the buyer woul d drive on. After agents video
recorded car runs, RPD patrol officers would conduct traffic stops
of the buyers. Sone of these buyers cooperated with |[|aw
enforcenent by permtting video caneras to be installed in their
vehicles during later Mud All ey purchases.

Agents installed a video canera in a residence near Mid
Alley with the help of a cooperating defendant. The video
recordi ngs showed people snoking crack cocaine and dealing in
mar i j uana and crack cocai ne.

On August 29, 1996, a grand jury issued a thirteen count
super sedi ng i ndi ct nent agai nst ei ght een def endants for federal drug
trafficking offenses. Each defendant, including the nine
appel l ants here, was charged with conspiring, from March 1989 to
June 28, 1996, to possess with intent to distribute crack cocai ne.
Al fred, Gacie, Joe, and Charles were charged with distribution of
crack cocaine, and Travis, Alfred and Syl vester were charged with
ai ding and abetting its distribution. See 21 U.S.C. 88 841(a)(1),
(b)(1)(A)(iii), (b)(1)(c), and 846 and 18 U.S.C. § 2.

During trial, several cooperating defendants testified

pursuant to plea agreenents that they supplied cocaine to the



Ri chnond area or sold crack to individual street |evel dealers in
Mud Alley.? This testinony, in conjunction with the evidence
provi ded by the joint DEA and RPD i nvestigation, established that
Travis, Sherman Elder (“Elder”), and Darin Boone (“Darin”) were Mid
Al ley’s main suppliers of crack cocaine. Travis supplied Darin and
Andre Johnson (“Andre”) wth crack. Darin, Travis, and Elder
supplied crack to Kevin Starks and Harris and appel |l ants Pearson,
Charl es, Kevin, Joe, Sylvester, Alfred, and Bonner, who in turn
sold it via street sales or car runs. Travis stored crack at his
grandnot her Gracie’s house, and Gacie sold crack supplied by
Travis. The appellants were convicted.

The district court sentenced the appellants as foll ows:
Charles received 188 nonths inprisonnent; Alfred 262 nonths;
Syl vester 45 nonths; Pearson 188 nonths; G acie 5 nont hs; Kevin 240
nont hs; Joe 120 nont hs; Bonner 240 nonths; and Travis 304 nonths,
as well as one year on Count 13. In addition, the district court
| evied fines, special assessnents and terns of supervised rel ease.

Thi s appeal followed.?

2 The testifying codefendants were Darin Boone; Sherman El der; Andre

Johnson; Henry Harris; Kevin Starks; and Angi e Brown.

8 In addition to appealing specifically the counts for which they were
i ndividually convicted, appellants A fred, Charles, Joe, and Sylvester have
adopted and incorporated by reference the grounds of error contained in the
briefs of their co-appellants pursuant to Federal Rule of Appellate Procedure
28(i).



1. ANALYSI S

A. Chal | enges to Sufficiency of the Evidence

Al l of the appellants contend that there was i nsufficient
evidence to support their convictions. This court reviews the
evidence in the light nost favorable to the prosecution to
determ ne whether any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt. Jackson

v. Virginia, 443 U S. 307, 319, 99 S.Ct. 2781, 2789, 61 L. Ed. 2d 560

(1979).°
1. Evidence of Conspiracy to Possess with Intent to Distribute
In challenging their convictions for <conspiracy to
possess with intent to distribute crack cocai ne, appellants assert
either that they were only buyers and sellers or that if there
exi sted any conspiracy at all, there existed nmultiple conspiracies.
To establish a drug conspiracy under 21 U. S.C. § 846, the
governnent had to prove that an agreenent existed between two or
nore persons to violate the narcotics laws, that each alleged
conspirator knew of and intended to join the conspiracy, and that

each one voluntarily participated. United States v. |nocencio, 40

F.3d 716, 725 (5th Gr. 1994). A conspiratorial agreenent may be

4 This court does not weigh the evidence or assess the credibility of
witnesses. dasser v. United States, 315 U.S. 60, 80, 62 S.Ct. 457, 469, 86
L. Ed. 680 (1942). The evi dence need not excl ude every reasonabl e hypot hesi s of
i nnocence or be wholly inconsistent with every concl usion except that of guilt,
and the jury is free to choose anpbng reasonabl e constructions of the evidence.
United States v. Salazar, 66 F.3d 723, 728 (5th G r. 1995).
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tacit and nay be proved by circunstantial evidence, including
evi dence of concerted action anong co-conspirators. |d. Although
mere presence at the scene of the crinme is not sufficient by itself
to authorize a conviction, the jury may consi der that fact together

wth other evidence of guilt in reaching its verdict. United

States v. Parrish, 736 F.2d 152, 157 (5th Gr. 1984).

The evidence to support the verdict of a single
conspiracy is plentiful and pai nstakingly docunented. As has been
stated, Travis, Darin, and Elder were the min crack cocaine
suppliers in Mud All ey during the conspiracy’s tinme franme of March
1989 to June 1996. They supplied crack to appellants Pearson,
Charl es, Kevin, Joe, Sylvester, Al fred and Bonner, who in turn sold
it via street sales or car runs. Travis retrieved crack from

Gracie’'s business, and Gacie sold crack supplied by Travis.

Appel  ants shared the sane notive -- distribution of crack cocai ne
for financial gain -- and were dependent upon one another for the
success of the venture -- warning each other of police activity and

referring custoners to each other when unable to supply custoners

thensel ves. Interconnecting famly rel ationships al so support the
inference of a conspiracy. W wll not burden this opinion with
sal e-by-sale recitation of appellants’ involvenent. In sum the

appel l ants’ concerted action to run an open-air market for crack

cocaine in Mud Alley belies their claimof individual buyer-seller



relationships. Further, the district court instructed the jury on
appellants’ claimof nultiple conspiracies, enabling the jury to
choose which theory better suited the facts. There is no basis to
disturb the jury’'s choi ce.
2. Evidence of Distribution

Al fred, Gacie, Joe, and Charles argue that there was
i nsufficient evidence to support their convictions for distribution
of crack cocai ne. Il1legal distribution requires proof that the
defendant (1) knowingly (2) distributed (3) the <controlled

substance. See United States v. Sotelo, 97 F.3d 782, 789 (5th Cr

1996); see also 21 U.S.C. 8§ 841(a)(1l). The statutory definition of
“distribute” is to deliver, other than by admnistering or
di spensing, a controlled substance. 21 U S C § 802(11). The
term “distribute” is broader in scope than the term “sale”, see

United States v. Wrkopich, 479 F.2d 1142, 1147 n. 6 (5th Gr.

1973), and i s defined broadly enough "to i nclude acts whi ch perhaps
traditionally woul d have been defi ned as nere ai di ng and abetting."

United States v. Oguendo, 505 F.2d 1307, 1310 n. 1 (5th Cr. 1975).

Evidence of specific transactions supports these
appel l ants’ convictions for the distribution of crack cocai ne. For
i nstance, Agent McDonough testified that Charles distributed crack
to her in a hand-to-hand sale on May 31, 1995 (Count 8). Agent

McDonough and I nformant Mendez testified that on May 31, 1995 t hey



went to Mercy Randl e’ s house where they asked to buy crack from
Joe, Mercy’s son. Joe did not have any but, acconpani ed by Mendez
and Agent McDonough, he obtained the crack cocaine froma Miud Al |l ey
| ocation and provided it to MDonough, who paid Joe about $100
(Count 7). Agent McDonough testified that on May 31, 1995 she and
an i nformant bought $100 worth of crack cocaine fromGacie at “The
Freeze,” Gacie’'s place of business (Count 6). Agent Johnson
testified that Alfred sold him crack cocaine. (Count 5).
Not wi t hst andi ng appellants’ protestations, the jury could easily
have credited the governnent’s witnesses in these dealings.
3. Evidence of A ding and Abetting Distribution

Travis, Alfred, and Sylvester contend that there was
i nsufficient evidence to support their convictions for aiding and
abetting in the distribution of crack cocaine. To support aiding
and abetting convictions, the governnment had to prove that the
appel l ants associated wwth a crimnal venture, participated init,
and sought by their actions to make the venture succeed. United

States v. Holley, 23 F.3d 902, 908 (5th G r. 1994). On May 9,

1995, according to cooperating codefendant Andre Johnson and Agent
Porter, Travis aided and abetted Andre in selling $500 of crack
cocai ne to DEA Agent Porter and informant K-9; anong ot her things,
he and Andre di scussed whet her Porter was a police officer. (Count

4). And on July 13, 1995, Agent Porter and a confidential



i nformant purchased cocaine at Sylvester’s house near Mid Al l ey.
Syl vester received the i nformant’ s noney but, because he was unabl e
to deliver the full agreed anmount of crack, Sylvester dispatched
Alfred on two trips to obtain the rest of the crack. The
governnent’s theory, supported by the evidence, was that Syl vester
and Al fred ai ded and abetted each other. (Count 10).

B. Witness Harassnent under 18 U.S.C. 8 1512(c) (1)

Count 13 of the superseding indictnment charges Travis
with violating 18 U.S. C. § 1512(c)(1) by sending a harassing letter
to witness Darin Boone. Travis contends that the indictnent fails
to charge an offense® and that the evidence was insufficient to
show that he violated Section 1512(c)(1).

Section 1512(c) (1) provides in relevant part as foll ows:
“Whoever intentionally harasses anot her person and t hereby hi nders,
del ays, prevents, or dissuades any person from-- (1) attending or
testifying in an official proceeding” shall commt an offense
Count 13 of the indictnent charged that Travis “did know ngly and

intentionally harass Darin Boone by witing hima letter . . . with

5 The sufficiency of anindictrment is jurisdictional and may be rai sed

for the first time on appeal. United States v. Cabrera-Teran, 168 F.3d 141, 143
(5th Cir. 1999). |If an objection is raised for the first tine on appeal, as
here, and the appellant does not assert prejudice, then the indictnent is to be
read with maxi mumliberality findingit sufficient unless it is so defective that
by any reasonable construction, it fails to charge the offense for which the
defendant is convicted. United States v. Fitzgerald, 89 F.3d 218, 221 (5th Gr.
1996) .




the intent to hinder, delay, prevent or dissuade Darin Boone from
testifying . . . .” (enphasis added).

According to Travis, it is not sufficient under Section
1512(c) (1) that the defendant nerely intended to hinder Darin’s
testinony; rather, this provision requires that the defendant
actually hinder, delay, prevent or dissuade a wtness from
testifying. For support, he points to subsections (a) and (b) of
the statute that, in contrast, permt conviction for conduct
undertaken with the i ntent of influencing or preventing a witness’s
testinony; these provisions, he asserts, apply whether or not the

def endant successfully interfered with the testinony.?®

6 18 U.S.C. 81512(b)(1) provides:

Whoever knowi ngly uses intimdation or physical force,
threatens, or corruptly persuades another person, or attenpts to do
so, or engages in msleading conduct toward another person, wth
intent to--

(1) influence, delay, or prevent the testinony of any person in an
of ficial proceeding;

(2) cause or induce any person to--

(A) withhold testinmony, or withhold a record, docunent, or other
object, froman official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to
inmpair the object's integrity or availability for use in an official
proceedi ng;

(C) evade legal process sumpning that person to appear as a
witness, or to produce a record, docunent, or other object, in an
of ficial proceeding; or

(D) be absent froman official proceeding to which such person
has been sumoned by | egal process; or

(3) hinder, delay, or prevent the conmmunication to a |aw
enforcenent officer or judge of the United States of information
relating to the commssion or possible conmi ssion of a Federal
offense or a violation of conditions of probation, parole, or
rel ease pending judicial proceedings; shall be fined under this
title or inprisoned not nore than ten years, or both.

10



The governnent concedes that the indictnent was
“Inartfully drafted;” but it observes that all three crines defined
in 8 1512 expressly include attenpt crinmes as a |esser offense.
The governnent has the better of this argunent, though only because
of the precise factual circunstances presented. From the charge
colloquy, it appears that the indictnent’s anbiguity was well known
to the parties and the court, yet no one saw the need to suggest
its inadequacy. This suggests that the parties understood the
nature of the violation charged. And the nost that can be said is
either of two things. First, that the indictnent charged Travis

wth specific intent to hinder Darin’s testinony -- a higher nental

state than 8§ 1512(c)(1) actually requires -- in which case the
indictnment is nore stringent than the law. O, Travis was charged
wth “nerely” intending but not consummating this wtness
harassnent crine. Since an attenpt to conmt the crinme is also
proscri bed by 8 1512(c)(1), this criticism avails Travis not at
all. The challenge to the indictnent fails, although a clear
indictnment is always preferable.

As litigated here, the 8§ 1512(c) (1) offense anounted to
an attenpt crine. The governnent did not prove that Travis’'s
|l etter prevented, hindered, dissuaded, or even delayed Darin from
testifying; Darin testified at trial. At nost, the governnent

established that Darin felt “harassed” by the letter. And the jury

11



could conclude fromthe wording of the letter that Travis neant a
not-so-veiled threat against Darin. The totality of the evidence
must al so be considered in light of Fed. R Cim Proc. 31(c),
whi ch provides that a defendant may be found guilty of an attenpt
to commt an offense if the attenpt is, as here, itself an offense.
Thus, we concl ude that Travis’s conviction under Section 1512(c) (1)
may not be vacated. On the peculiar facts of this case, Travis had
to be and was convicted of attenpted hindrance of Darin's
t esti nony.

C. Mbtion to Dismss the I ndictnent Based on O aimof Vindictive
Pr osecuti on

Travis contends that the indictnent should have been
di sm ssed because he was vindictively prosecutedinretaliation for
a civil rights lawsuit he filed against the city of Richnond, its
police chief, and certain police officers.

This claimis neritless. After an evidentiary hearing,
the district court rejected Travis’s claimin a well-reasoned and
conprehensive opinion.” Contrary to Travis's assertions, the Mid
Al l ey investigation was primarily federal in nature, controlled by
the DEA. The DEA submtted the results of its investigationto the
United States Attorney’ s office. No Fort Bend County or Ri chnond

officials were involved in deciding whomto prosecute. On these

! The district court’s factual findings are reviewed for clear error

and its |l egal conclusions de novo. United States v. Spears, 159 F.3d 1081, 1086
(5th Gir. 1998).

12



facts, Travis failed to show “sone kind of genuine prosecutori al
aninus,” a requirenment for establishing a defense of vindictive

prosecution. See United States v. Heidecke, 900 F.2d 1155, 1159

(7th Gr. 1990).

D. Restriction of Travis’'s Defense and Cross- Exam nation

Travis contends that the district court violated the
Si xt h Amendnent by i nproperly refusing to all ow his defense counsel
to cross-exam ne W tnesses about Travis's | awsuit agai nst R chnond
and the Fifth Amendnent by inproperly limting direct testinony on
the |l awsuit.

The district court has “wide latitude to inpose
reasonable |imts on cross-examnation subject to the Sixth
Amendnent requirenment that sufficient cross-examnation be
permtted to expose to jurors facts from which they can draw

inferences relating to the reliability of wtnesses.” United

States v. Martinez, 151 F. 3d 384, 390 (5th Cr.), cert. denied, 525
UsS 1031, 119 S . 572 (1998). There is no constitutional
viol ation here, however. Travis was allowed to cross-exam ne
W t nesses about his |ongstanding, nutual antagonismwth the RPD
This was sufficient evidence with which the jury could assess the
reliability of the prosecution’s w tnesses.

In the absence of any constitutional violation, district

court rulings on the scope and length of cross-exam nation are

13



revi ewed for abuse of discretion. See United States v. Gray, 105

F.3d 956, 964 (5th Cr. 1997). To obtain relief, the defendant
must show that the trial court’s restrictions on questioning
W t nesses were “clearly prejudicial” based on the overall strength
of the prosecution’s case, the circunstances surrounding the
chal | enged testinony, the inportance of that testinony, and its
corroboration or contradiction el sewhere at trial. See id. at 965.

Travis fails to make any show ng that he was prejudiced
by the district court’s restrictions. The district court all owed
Travis to question wtnesses at | ength outside the presence of the
jury about their know edge of the lawsuit, and in each case the
court concluded that reasonable jurors could not have inferred bi as
fromthe witnesses’ know edge. The court concluded that specific
references to the lawsuit were of marginal probative value and
could only be confusing, msleading and prejudicial. In lieu of
references to the lawsuit, Travis was allowed to show wi tness bi as
W th questions about aninosity between Travis and the RPD. Because
questions on the |l awsuit were validly excluded under Rul e 403, and
because Travis was given every other opportunity to question
W tnesses’ credibility, the district court did not abuse its

discretioninrestricting the scope of Travis’s cross-exam nation.?

8 For simlar reasons, the district court did not deny Travis due

process or abuse its discretioninlimting Travis’s direct testinobny concerning
his lawsuit. In his defense case, as in his cross-exam nation, Travis was
all oned to devel op evidence of his feud with the RPD

14



E. Travis's Right to Testify

Travis next argues that the district court denied his
right totestify, in violation of the Fifth, Sixth, and Fourteenth
Amendnents. He contends that despite repeated attenpts to testify,
he was never allowed to take the stand. The record denonstrates,
however, that the district court did not interfere with Travis’'s
right to testify. When Travis began insisting on testifying,
against his attorney’s w shes, the court recessed trial for the
evening so that Travis could confer with his attorney and famly,
and the next norning the court granted counsel’s request for a
conpetency exam nation of Travis. None of these actions suggests
undue interference.

The right of a crimnal defendant to testify in his own

behalf is well established. See United States v. Murtinez, 181

F.3d 627, (5th Cir. 1999). Only the defendant nay waive this right.

Enery v. Johnson, 139 F.3d 191, 198 (5th G r. 1997). Contrary to

Travis's selective review of the record, the district court never
ordered Travis to follow his counsel’s recommendation not to
testify. The district court insisted only that Travis decide the
issue after further private consultation with his counsel. This
exhibited the court’s concern that Travis be fully informed about

t he consequences of testifying.

15



Travis further argues that he never made a know ng and
voluntary waiver of his right to testify, and that after his
conpetency hearing, the court should have allowed him another
opportunity to assert his right or waive it on the record. An
overwhelmng majority of the circuits have held that a district
court generally has no duty to explain to the defendant that he or
she has a right to testify or to verify that the defendant who is

not testifying has waived the right voluntarily. See United States

v. Leqgett, 162 F.3d 237, 246 (3d Gr. 1998)(citing cases fromni ne
courts of appeals supporting this proposition). The courts’
rationale is that the defendant’s right to testify is “an i nportant
part of trial strategy best left to the defendant and counsel
Wi thout the intrusion of the trial court, as that intrusion may
have t he uni ntended effect of swaying the defendant one way or the
other.” Leqggett, 162 F.3d at 246. W endorse this position on
the facts before us.® Wen Travis returned from the overnight
recess and did not later reassert his right to testify, the
district court had no duty to ascertain Travis's decision.

We also reject Travis’'s argunent that his trial counsel

interfered with his right to testify. The appropriate vehicle for

9 In a different context, this court has declined to articulate the

degree of specificity required for a petitioner to seek habeas corpus based on
denial of the right totestify, see United States v. Martinez, 181 F.3d 627 (5th
Cr. 1999); Jordan v. Hargett, 53 F.3d 94 (5th Gr. 1995) (opinion follow ng
order to remand).

16



such clains is a claimof ineffective assi stance of counsel under

Strickland v. Washington, 446 U. S. 668, 104 S.Ct. 2052 (1984). See

Leggett, 162 F.3d at 249 n. 12; United States v. Teaque, 953 F.2d

1525, 1534 (11th Gr. 1992); Sexton v. French, 163 F.3d 874, 882

(4th Cr. 1998); Brown v. Artuz, 124 F.3d 73, 79 (2d Gr. 1997).

To satisfy the Strickland standard, the defendant nust show that

counsel’s performance fell below an objective standard of
reasonabl eness and t hat such defici ent performance was prej udicial .
Strickland, 466 U S. at 687, 104 S.Ct. at 2064. As a general rule,
Si xth Amendnment cl ai ns of ineffective assistance of counsel cannot
be litigated on direct appeal, unless they were adequately raised

in the district court. United States v. G bson, 55 F.3d 173, 179

(5th Gr.1995). Neverthel ess, this court may consider a claim
regarding conpetency of trial counsel if the record provides
sufficient detail about the attorney's conduct to allow the court

to nake a determination of the nerits of the claim United States

V. Saenz-Forero, 27 F.3d 1016, 1019 (5th G r.1994)(record
sufficiently detailed to allowreview). The record is sufficient
here, even though Travis did not specifically raise this claimin
the trial court.

Travis contends that his counsel was ineffective because
he refused to accept Travis’s decision to testify. Based on the

events just recited, though, it is evident that Travis was aware of

17



his right to testify and that, after the overnight recess, the
opportunity to consult with his famly, and his conpetency exam
he did not invoke that right. Travis's comments at trial indicate
that he was a vocal defendant who did not hesitate to express his
opinions. Gven Travis's character, his failure to reassert his
right to testify after the overnight recess was nore than likely a
product of his counsel’s persuasion, not his coercion. See, e.g.,
Enery, 191 F.3d at 199 (finding that because the defendant was
“strong-willed and unlikely to allow his decisions to be controlled
by pressure fromothers,” his decision not totestify indicated the
operation of counsel’s persuasion, not his coercion). Travis has
not proved that his attorney’s perfornmance was constitutionally
deficient.

F. Conflict of Interest on the part of Travis's Defense Counsel

Travis next contends that the district court ignored his
claim that his defense counsel had a conflict of interest.
According to Travis, the court’s failure to investigate this claim
deprived himof his Sixth Arendnent right to effective assistance
of counsel.

This claimis conpletely without nerit. Wile a district
court nust hold a hearing when it knows an actual conflict exists,

United States v. Corona, 108 F.3d 565, 575 (5th Cr. 1997),

Travis’ s accusations that his attorney was trying to “railroad” him

18



wer e vague, conclusional and insufficient to alert atrial court to
an actual conflict of interest. Wen a trial court has no notice
of a potential conflict of interest and the issue, as here, is
raised for the first tinme on appeal, the defendant nust show t hat
t he def ense counsel was actively representing conflictinginterests
and that the conflict had an adverse effect on specific instances

of counsel’s performance. Cuyler v. Sullivan, 446 U S. 335, 348,

100 S.Ct. 1708 (1980). Travis nmakes no effort to satisfy this
test, and we accordingly reject his claim

G Mbtions to Suppress ldentification Evidence

Joe and Charles appeal the district court’s denial of
their notions to suppress Agent MDonough’s identification
testinony. The adm ssibility of identification evidence and the
fruits therefromrai ses a m xed question of |aw and fact on appeal .

See United States v. Sanchez, 988 F.2d 1384, 1389 (5th Cr. 1993).

W review the district court's underlying factual findings for

clear error. See United States v. D ecidue, 603 F.2d 535, 565 (5th

CGr. 1979).

The Fifth Anmendnent affords accused individuals due
process protection against evidence derived from wunreliable
identifications which are based upon inpermssibly suggestive

phot ogr aphi c | i neups. Moore v. lllinois, 434 U S. 220, 227, 98

S.Ct. 458, 464, 54 L.Ed.2d 424 (1977). Det erm ni ng whet her an

19



eyew tness identification at trial followng a pretrial
phot ographic identification nust be excluded requires an
exam nation of two elenents. See Sanchez, 988 F.2d at 1389.
First, the court nust determ ne whet her the photographic array was
i nper m ssi bly suggestive. | d. If it was, then the court nust
consi der whet her, based upon the totality of the circunstances,
"the display posed a 'very substantial |ikelihood of irreparable
m sidentification."" 1d., quoting Sinmmons, 390 U S. at 384, 88

S.C. at 971; see also Manson v. Brathwaite, 432 U.S. 98, 114, 97

S.Ct. 2243, 2252, 53 L.Ed.2d 140 (1977) (stating that the gravanen
of this determination is reliability). 1In examning the totality
of the circunstances regarding reliability, the court should
specifically consider “the opportunity of the witness to view the
crimnal at the tinme of the crine, the wtness' degree of
attention, the accuracy of the witness' prior description of the
crimnal, the | evel of certainty denonstrated by the witness at the
confrontation, and the length of tinme between the crine and the

confrontation.” Neil v. Biggers, 409 U S. 188, 199, 93 S. Ct. 375,

382, 34 L.Ed.2d 401 (1972).

Agent McDonough’s identification of Joe was based on a
crack cocaine purchase she and informant Mendez nade from an
unknown black male. At the tinme of the purchase, Mendez told her

that the unknown nal e was Joe. Fol | ow ng the purchase, she was

20



shown a photograph with Joe’s nane witten on it. She then
identified Joe as the unknown mal e who sol d her crack cocai ne. Joe
contends that this procedure violated the Fifth Anendnent because
it was inpermssibly suggestive and inherently unreliable.

Assumi ng W thout deciding that the phot ographic
identification procedure used to identify Joe was inpermssibly
suggestive, an examnation of the Biggers factors reveals that
there was no substantial |ikelihood of msidentification by Agent
McDonough. She viewed the suspect during daylight hours for 10 to
20 mnutes while in close proximty to him As a | aw enforcenent
officer, she knew she would be required to identify the suspect
after the transaction. Finally, little tinme el apsed between the
transaction and her identification of Joe’s photograph. Her
expl anation that she did not notice Joe’'s gold tooth because his
mout h was not open w de enough was reasonable. Based on these
factors, Joe’s notion to suppress Agent McDonough’s identification
testi mony was properly denied.

We reject Charles’ challenge to the denial of his notion
t o suppress because, in his case, Agent McDonough’s identification
testi nony was not tainted by an i nperm ssi bly suggesti ve procedure.

She identified Charles froma phot ograph that she vi ewed before her

10 Joe has not chall enged on appeal his identification by infornmant

Mendez i n connection with the sane transaction, rendering any error on this issue
har m ess.
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crack purchase from Charles and not after, as in Joe’s case. See

United States v. Rodriquez, 859 F.2d 1321, 1325-26 (8th G r. 1988)

(approving an undercover drug officer’s viewing of suspects’
phot ogr aphs before conducting surveill ance). !

H. Fi rear m Enhancenent

Travis challenges the district court’s two-I|evel
enhancenment under U. S.S.G § 2D1.1(b)(1) for possession or use of
a dangerous weapon. This finding is a factual determ nation

reviewed for clear error, see United States v. Brown, 985 F. 2d 766,

769 (5th Cr. 1993), and may be supported by "any rel evant evi dence
that has sufficient indicia of reliability to support its probable

accuracy." United States v. Buchanan, 70 F.3d 818, 828 (5th Cr.

1995) (quotations and citations omtted).

The Section 2D1.1(b)(1) enhancenent is appropriate if a
firearm "was possessed during the course of nmanufacturing,
inporting, exporting, or trafficking in narcotics, including

attenpting or conspiring to do so." United States v. &@Eytan, 74

F.3d 545, 559 (5th Cr. 1996). This court has further specified
that “where a tenporal and spatial relationship exists between the

weapon, the drug-trafficking activity, and the defendant,” the

1 To the extent that Gacie and Sylvester have adopted Joe’s and

Charl es’s argunents for suppression of identification testinony, we reject their
claims as well. Agent MDonough viewed G acie's photo before conducting her
transaction with Gacie, and Agent Porter viewed Sylvester’'s photo before
conducting his transaction with Syl vester.
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enhancenent applies. United States v. Marnolejo, 106 F.3d 1213,

1216 (5th Gir. 1997).

Authorities found a shotgun in the trunk of Travis's
Camry in the course of their investigation, and witness testinony
established that Travis used the vehicle to transport crack
cocaine. Travis argued the gun was used for self-protection, but
as the district court noted, this claimis not inconsistent wth
the gun’s use in drug trafficking. Accordingly, there was no cl ear
error in the finding that Travis failed to show that a connection
between the gun in the trunk of the Canmry and his drug trafficking
was “clearly inprobable.” See U S . S.G 8§ D.1.1(b)(1) Application
Not e 3.

. Ampunts of Crack Cocaine Attributed to Travis and Charl es

Travis and Charles contend that the district court erred
regarding the amount of crack cocaine for which they were held
responsi bl e at sentencing. The determ nation of drug quantity is
a factual determ nation entitled to considerabl e deference. United

States v. Alford, 142 F.3d 825, 831 (5th Gr. 1998). The district

court can consider estimates of the drug quantity for purposes of

sentencing. See id. at 832, citing United States v. Sherrod, 964

F.2d 1501, 1508 (5th G r.1992). It may also consider any

sentencing information so long as it had “sufficient indicia of
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reliability to support its probable accuracy.” United States V.

W ndham 991 F.2d 181, 182 (5th Cr. 1993).

Travis disputes the district court’s determ nation that
nore than 10 kilograns of crack were attributable to him?!2 This
figure was based on anobunts estimted by co-conspirator Andre
Johnson, who was debriefed by the governnent before trial, and on
the court’s assessnent of other conspirators’ evidence and the
evidence at trial. Travis only attacks the reliability of
Johnson’ s evi dence, which does not appear in the PSR and was not
elicited at trial. Such bare and inconplete assertions of
unreliability, W t hout evidentiary or |egal support, are
insufficient to outweigh the district court’s finding.

Charl es contends that the district court erred in finding
him responsible for 1410 granms of <crack cocaine based on
information contained in the PSR Cenerally, a PSR bears
sufficient indicia of reliability to be considered as evi dence by
the trial judge, see Alford, 142 F. 3d at 831-32, and the defendant
bears the burden of showng that its information is materially
untrue. See id. at 832. Charles challenges the PSR s reliability
but fails to carry this burden. H's claimfails accordingly.

I11. CONCLUSI ON

12 In arriving at this anmount, the district court first rejected the

concl usi on of the presentence report (“PSR') that held Travis responsi ble for 390
kil ograns of crack cocai ne.
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For the foregoing reasons, the convictions and sentences

are AFFI RVED.
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