UNI TED STATES COURT OF APPEALS
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Appeal fromthe United States District Court
For the Southern District of Texas

Decenber 4, 199/
Bef ore BENAVI DES, PARKER and DENNI'S, Crcuit Judges.
ROBERT M PARKER, Circuit Judge:
| .

The opinion previously entered in this case is hereby
w t hdrawn and replaced with the followng. This action was brought
by Jimmy Barber of Taylorsville, Mssissippi, against his forner
enpl oyer, Nabors Drilling, U S A, Inc. (hereinafter “Nabors”), a
subsidiary of Nabors Industries of Houston, Texas, claimng a
violation of the Americans with Disabilities Act (hereinafter

“ADA"). 42 U.S.C. § 12101, et seq. Nabors refused to all ow Bar ber



to return to his job as a tool pusher on an oil drilling rig after
he received treatnment for a back injury (bulging disc) suffered
while on the job. Barber’s doctor had refused to rel ease himto do
anything nore than |ight duty work, but Barber maintained then and
mai ntains now that he was capable of performng the essenti al
functions of the tool pusher job in spite of his disability and the
medi cal assessnent thereof. The matter was tried before a jury in
the United States District Court for the Southern District of
Texas. The jury returned a verdict in favor of Plaintiff in the
anount of $154, 188. 50 for back pay and benefits and $750, 000. 00 f or
punitive damages, and the district court entered judgnent on the
jury’s verdict. On notion of Nabors, the district court reduced
the punitive damages award to $300, 000.00, consistent with the
appl i cabl e damages cap. 42 U.S.C. 8§ 198la(b)(3). Nabor s’
cont enporaneous notion for judgnent as a matter of l|aw, or,
alternatively, for new trial was denied. The district court
entered its nodified judgnent on January 7, 1997.1

Nabors brings this appeal aserting the follow ng alleged

errors:

1. Whet her the District Court erred by entering judgnent on
the jury’s verdict when the work limtations of
Plaintiff, as established by his own doctors, would
prevent him from perform ng the essential functions of
hi s j ob;

2. Whet her the District Court erred by refusing to give the

Def endant - Appel | ant’ s requested jury i nstructi ons on what
considerations to use when identifying the essential

Fi nal judgnent was for $154,188.50 in back pay and benefits, plus
$300, 000. 00 in punitive damges, plus $78,925.00 in attorneys fees and
$5,430.35 in costs awarded over Defendant’s objection.
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functions of the job and the limts of an enpl oyer’s duty
of reasonabl e acconodati on;

3. Whet her the judgnent entered should be reforned to
elimnate an award of punitive damages because of the
| ack of evidence that defendant acted with malice or
reckl ess indifference.

1.

On March 1, 1993, while working for Appellant’s predecessor in
interest, Gace Drilling, Plaintiff/Appellee, Ji my Barber, injured
his back noving a nitrogen tank in the course of his duties as a
t ool pusher on an oil drilling rig. On June 1, 1993, Gace Drilling
sold out to Appellant, Nabors Drilling, US A, Inc. On or about
June 28, 1993, Barber informed his superior that he needed ti ne off
fromwork to seek treatnent of his back injury.

After consulting several physicians, Barber was eventually
referred to Dr. Kerry L. Bernard, a neurosurgeon in Hattiesburg,
M ssi ssippi, where he was evaluated with an eye toward possible
surgery. A bulging disc was confirned at the L-4 and L-5 | unbar
vertebrae, and, followng a nyelogram Dr. Bernard counselled
agai nst surgery in favor of epidural steroid injections.? The
first injection was given by Dr. David MKellar and was successf ul
inrelieving Barber’s pain. Nearly a nonth | ater, on Septenber 20,
1993, Dr. Bernard was inpressed enough with Barber’s inprovenent

that he gave Barber a release to return to work on |ight duty.

After two weeks of |ight duty, Barber was to contact Dr. Bernard by

2The i nj ections were to be acconpani ed by occupational therapy at the
Met hodi st Hospital Wellness Center in Hattiesburg, M ssissippi, however,
Bar ber’ s workers’ conpensationinsurance carrier refusedtopay for it and
his enrol |l ment was cancel |l ed.



phone for a followup. |f Barber’s condition remained good, Dr.
Bernard would give him a release to work wth only two
restrictions: lifting no nore than twenty-five pounds and cli nbi ng
no nore than fifteen feet.® |f Barber’'s condition renmni ned good
after three nonths on this restricted basis, Dr. Bernard would
reassess himfor the possibility of renoving the restrictions.?

| medi ately after receiving the light-duty release from Dr.
Bernard, Barber attenpted to contact Doug Bl aire at Nabors’ Tyl er,
Texas, office on 12 to 15 occasions about possibly returning to
wor k, but was unable to reach him After approximately a nonth of
trying, Barber contacted Billy Malone, operations nmanager at
Nabors’ New Braunfels, Texas, of fice. M. Mal one was going to
talk to certain executives at Nabors about whether Barber could
return to work and get back in touch with Barber. After several
nmor e weeks of phone-tag, Barber was finally informed that he would
not be allowed to return to work as a tool pusher without a “full
medi cal release”. WM. Barber explained that he could performthe
functions of tool pusher just as he had in the period fromMarch 1,
1993, when he was injured, until June 28, 1993, when he went for

treatnent. Neverthel ess, Nabors was steadfast inits position that

3There is sone conflict as to whether the clinbing restriction was
sinmply no clinbing over fifteen feet or no unsecured clinbi ng over fifteen
feet. In his direct testinony, Barber stated that Dr. Bernard was goi ng
tolimt himto no unsecured clinbing over fifteen feet. However, Dr.
Bernard's letter of Septenber 20, 1993, to Dr. Bertha Blanchard, who
referred Barber to Dr. Bernard, statesthat thelintationwasto be sinply
a “15 feet clinb restriction”.

“Dr. Bernard di d express sone reservation about whet her Barber woul d
ever be ableto lift up to one-hundred pounds, which, accordi ng to Bar ber,
was included in his job description.
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Barber could not return to work as a tool pusher without a “ful
medi cal rel ease”.

Since Barber was not allowed to return to work on |ight duty,
he did not return to Dr. Bernard for his scheduled two-week
reassessnent. Meanwhile, four to six weeks after Barber’s
Septenber steroid injection, the effect began to wear off and his
synptons returned just as intensely as before. Thereafter,
starting on Novenber 30, 1993, Dr. Bernard continued to treat
Bar ber conservatively with epidural steroid injections. The
successive injections provided no relief. After elimnating
degenerative hip disease as a cause of Barber’s pain, Dr. Bernard
di scussed with Barber the option of |unbar deconpressive surgery.

Dr. Bernard discussed with Barber the risks and potentia
benefits of deconpressive surgery. The risks include: bleeding
requiring transfusion; infection; increased neurological deficit
(weakness/ paral ysis, sensory |oss, loss of bowel/bladder/sexua
function); cerebral spinal fluid |eak; spinal instability; and
general anesthetic risks including death. On the other hand, Dr.
Bernard concl uded that Barber’s chances of significant inprovenent
follow ng the surgery were considerably I ess than the eighty-five
percent (85% chance quoted to nost patients undergoing this type
of operation. Dr. Bernard explained to Barber that he should
consider surgery only if he was conpletely unsatisfied with his
current situation and could not live with his pain.

Dr. Bernard also discussed vocational rehabilitation

concerning various job options, but concluded that whether or not



Bar ber wi shed to pursue those job options was between Barber and
his insurance carrier. |In addition, Dr. Bernard explai ned that he
woul d not release Barber to work except on |ight duty status,
unl ess Barber conpleted a work conditioning program to his
satisfaction.®> Barber returned to Dr. Bernard on several occasions
for reassessnent from February 28 to Decenber 29, 1994. On each
occasi on he presented wth the sane synptons. At |east once during
this period Dr. Bernard again di scussed with Barber the possibility
of surgery.?®

Barber was unable to find enploynent from Septenber, 1993
until July, 1995, at which tinme he started his own business.
During that period, Barber testified that his doctor (the record
does not reveal which doctor) vetoed his attenpts to work as an
i nsurance sal esman who needed to drive frequently and as a truck
driver. Barber testifed that he has been unable to do al nost every
job for which he is qualified, which the rehabilitation people
suggested to him because of the nedical assessnent of his
disability. Since Barber had not elected to have deconpressive
surgery and had not conpleted a work conditioning program the
medi cal assessnent of Barber’s disability, as of the tinme of trial,

was that he was not fit to perform anything nore than |ight duty

SBarber testified on cross-exam nation that he never had the surgery,
and never underwent work hardening or conditioning.

50n June 22, 1994, after concluding that, short of a major
deconpressi ve operation, there was nothingto offer Barber to potentially
relieve his lower back and |ower extrenmity conplaints, Dr. Bernard
di scussed the option of deconpressive surgery with Barber for the third
tinme.



wor K.
L1l
A
Under Title | of the ADA, no covered enpl oyer may di scrim nate
against “a qualified individual with a disability because of the
disability of such individual” in any of the “terns, conditions
[or] privileges of enploynent,” 42 US C § 12112 (a). I n
addition, the ADA inposes upon the enployer the duty to provide
reasonabl e acconodations for known disabilities unless doing so
woul d result in undue hardship to the enployer. 42 U S.C. § 12112
(b)(5) (A). To establish a prima facie violation of the ADA Bar ber
had to prove: 1) that he had a disability; 2) that he was ot herw se
qualified for the job of tool pusher, and; 3) that Nabors refused to

hi re hi mback because of his disability. Robinsonv. d obal Mrine

Drilling Co., 101 F.3d 35, 36 (5th Gr. 1996). In order to

determ ne whether Barber was otherwise qualified to be a
t ool pusher, the jury nmust have concl uded that he could performthe
essential functions of the job, either wwth or w thout reasonable

acconodation. 42 U S. C 8§ 12111(8); Taylor v. Principal Financial

Goup, Inc., 93 F.3d 155, 162 (5th Cr. 1996). The determ nation
of whet her Bar ber was ot herwi se qualified depends on the resol ution
of two corollary questions: 1) what are the essential functions of
the tool pusher’s job, and; 2) are the proposed acconodations, if
any, reasonabl e? The second corollary question would be irrel evant
if the jury found that Barber could performthe essential functions

of the tool pusher job even w thout reasonabl e acconodati on.



There is no controversy on this appeal about whether Barber
was disabled within the neaning of the ADA or whether Nabors
refused to hire him back because of his disability. The
controversy on this appeal centers around whether there was
sufficient evidence for the jury to conclude that Barber was
otherwi se qualified to do the job of tool pusher, whether the jury
was adequately instructed to nake that determ nation and whet her
t he evidence supported an award of punitive damages.

B
Whet her the District Court erred by entering judgnent on the jury’s
verdi ct when the work Iimtations of Plaintiff, as established by
his own doctors, would prevent himfrom perform ng the essenti al
functions of his job.

Appel l ant argues that reasonable jurors could not have
concluded that Barber was a “qualified individual wth a
disabilility” as required to make out a prinma facie case under the
ADA, because Barber was not capable of performng the essenti al
functions of the tool pusher position either with or wthout
reasonabl e acconodati on. Appel | ant describes several functions
whi ch are supposedly essential and which Barber cannot perform to
Wt:

1) Filling in for other crewrenbers, nanely the driller,
especially on a horizontal or directional well;

2) Retrieving equi pnent and repl acenent parts needed to keep the
rig running froma stacked rig or el sewhere at the equi pnent yard;
3) Responding to a fire on the rig, because of the weight of the
fire extingui shers;

4) Strapping on and wearing an oxygen tank, gas nmask and
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breat hi ng apparatus, if sensors indicate the presence of poi sonous
gases on an H2S well.’ Appellant nmaintains that these functions
are essential to the tool pusher position and that Barber cannot
perform them as indicated by the nedical assessnent of his
capabilities.

First, we cannot say, on the facts of this case, that any or
all of the above |listed energency duties as a matter of |aw are
essential functions of the tool pusher job. If we venture to
second- guess then we sinply usurp the nost critical function of the
jury in ADA cases, i.e., the injection of sone i ndi spensabl e conmon
sense in the determnation of what is or is not an essential
functi on. When a statutory schene such as the ADA necessitates
sone seemngly arbitrary |ine-draw ng exercise, courts of |aw do
well to refer the question to the jury, and consequently the
appellate court nust respect the jury’'s call, wunless it is

unsupportabl e by the evidence. Harrington v. Harris, 118 F.3d 359,

367 (5th Cr. 1997)(citing Fed.R Cv.P. 50(a)(1) (jury s verdict
must be upheld unless there is no legally sufficient evidentiary
basis for a reasonable jury to find as the jury did).

A highly deferential standard is especially appropriate with
regard to the jury’'s determ nation of what the essential functions
of the job are, since the evidence, as in this case, nobst often
consi sts of post hoc descriptions of what the enpl oyee was expect ed

to do and what he actually did, which necessarily requires the jury

‘An H2S wel | is a well where there is the possi bil
illing process.

ty that Hydrogen
Sul fite, a poisonous gas, will be released by the drill

[
I
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to judge the credibililty of witnesses and the veracity of their
testinony. In as nmuch as the jury’ s verdict in this case rests on
the conclusion that the above listed energency functions are
mar gi nal rather than essential, there is no error. Even though we
m ght disagree with the jury's conclusion, that is not the
standard, and on this record the jury’s determ nati on was supported
by a legally sufficient evidentiary basis.

The jury’s determ nation that Barber was otherw se qualified
for the tool pusher job mght also rest on the conclusion that he
could in fact performthe above |isted energency functions. That
conclusion would be problematic in light of the nedical evidence
relating to Barber’s physical capabilities at the tinme he sought to
return to work. However, it is at least as likely that the jury’'s
verdi ct was based on a determ nation that the essential functions
of the tool pusher job were the physically benign supervisory
functions described by Barber. Therefore, any possible error is
avoi ded.

C.
Whet her the District Court erred by refusing to instruct the jury
on what considerations to use when identifying the essential
functions of the job and when determining the limts of an
enpl oyer’s duty of reasonabl e acconodati on.

This court has previously articulated the standard of review
for challenges to the district court’s jury instructions as
fol | ows:

First, the chall enges nust denonstrate that the charge as

a whole creates “substantial and ineradicable doubt

whether the jury has been properly guided in its

del i berations.” Second, even if the jury instructions

were erroneous, we wll not reverse if we determ ne,
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based upon the entire record, that the challenged
instruction could not have affected the outcone of the
case. |If the party wishes to conplain on appeal of the
district court’s refusal to give the proffered
instruction, that party must show as a threshold matter
that the proposed instruction correctly stated the | aw.

Flores v. Caneron County, Tex., 92 F.3d 258, 262 (5th Gr

1996) (quoti ng Mooney v. Aranto Servs. Co., 54 F. 3d 1207, 1216 (5th

Cr. 1995)). See also F.D.I.C v. Mjalis, 15 F. 3d 1314, 1318 (5th

Cir. 1994).
i
In order to determ ne that Barber was otherw se qualified to
be a tool pusher, the Jury nmust have concl uded that he coul d perform
the essential functions of the job, either with or wthout

reasonabl e acconodation. 42 U S.C. § 12111(8); Taylor v. Principal

Financial Goup, Inc., 93 F.3d 155, 162 (5th Cr. 1996). On the

issue of the essential functions of Barber’s job, the relevant
portions of Jury Instruction No.3 are as foll ows:

The phrase “essential functions” of an enploynent
position nmeans the basic, fundanental duties of the job
the person wwth a disability holds or desires. Essenti al
functions do not include the marginal functions of the
position. A job function nmay be consi dered essential for
any of several reasons, including but not limted to the
fol | ow ng:

(1) because the reason the position existsis to perform
that function

(2) because of the limted nunber of enpl oyees avail abl e
anong whom t he performance of that job function can be
di stributed, and/or,

(3) because the function may be highly specialized so
that a person is hired for his expertise or ability to
performthat particular function.

In determning whether a particular function 1is
essential, you may consider:

(1) the enployer’s judgnent as to which functions are
essenti al ,

(2) wittenjob descriptions prepared before adverti sing
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or interview ng applicants for the job,

(3) the anmount of tinme spent on the job perfomng the

function,

(4) the consequences of not requiring the enployee to

performthe function,

(5) the work experience of past incunbents in the job,

and/ or

(6) the current work experience of persons with simlar

| obs.

This charge was taken alnost verbatim from the E E OC's
regul ati ons/guidelines. 29 CF.R 8 1630.2(n). The district court
then denied the Appellant’s request to instruct the jury that:

[With respect to item (4) above, the EEOC s Technica

Assi stance Manual offers the exanple of a firefighter

who, because of physical inpairnent, is incapable of

carrying an unconsci ous person from a burning buil di ng.

The firefighter may be called upon to performthis task

only rarely, but the consequences of being unable to do

it when necessary are sufficient to make it an essenti al

function of the firefighter’s job.

There was considerable testinony that, in the event of sone
unf oreseen contigency, Barber mght be called on to fill in for
ot her crewnenbers, retrieve heavy parts and equi pnent, handl e and
mani pul ate heavy safety and energency equi pnment, and even to scale
t he one-hundred and forty-two (142) foot derrick. Barber hinself
testified that he had previously filled in for the driller, gone to
pi ck up heavy replacenent parts and ot her equi pnment, and worn the
heavy protective breathing apparatus for poi sonous gas rel eases on
an H2S wel | . However, due to the infrequency with which Barber
woul d be called on to performthese “energency functions”, Nabors
naturally feared that the jury mght consider those functions
“marginal” rather than “essential”. As it turns out, that fear was
justified, since Barber’s counsel made that very argunent in his
cl osi ng.
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The point of the requested instruction was to make sure the
jury understood that, even though the performance of these
functions mght be rare, the consequences of their non-performnce
could be so catastrophic as to nake those functions “essential”.
However, that very point was nade cl ear enough by the instructions
given and further illum nated by Nabors’ closing argunent.?®

The jury was instructed that it maght consider the
consequences of non-performance as beari ng on whet her that function
was essenti al. Nabors, in closing argunents, highlighted the
evidence presented indicating that an oil drilling rig is a
dangerous place and that, in an energency, the inability of Barber
to perform mght have disastrous consequences for other
crewnenbers, the conpany and even Barber hinself. However, the
fact that the jury considered that possibility too renbte to nmake
these “energency functions” essential does not l|lead to the
conclusion that the jury nust have been inadequately instructed.

Even if the jury had been instructed as Appellant requested,
t hat woul d not have necessitated a verdict in Nabors’ favor. The
jury, nevertheless, could have found for Plaintiff, if they

believed that the duties of a fireman and those of an oil rig

8 'n closing argunents, Nabors Drilling nade the foll ow ng argunent to
the jury:
We know what M. Barber’s restrictions are. W know what his
doct or says he can and can’t do. And we also know. . . that

fire extinguishers on the Rig 204 wei gh over 50 pounds. That
is nore than double what he is allowed to lift. Now, is the
enpl oyer supposed to say, okay, well, you can cone back even
t hough we know you can’t handle this kind of energency if it
comes up. And the fact that it may conme up only rarely doesn’t
di m sh howessential it is for himto be abletorespondtoit.

13



t ool pusher are sufficiently different so that these *“energency
functions”, which Barber mght or mght not be called upon to
perform are not essential functions of his job.

i

The district court instructed the jury on the issue of
reasonabl e acconodati on that:

[a] reasonabl e acconodation is defined by the ADA as the

nmodi fication or adjustnents to the work environnment, or

to the manner of circunstances under which the position

held is customarily performed, that enable a qualified

individual wth a disability to perform the essenti al

functions of that position.
The district court refused to instruct the jury as foll ows:

You are further instructed that the Americans wth

Disabilities Act does not require an enployee [sic] to

provide “light duty” or any other “acconodation” that

woul d result in other enployees having to work harder or

| onger hours or that would transfer from the disabled

enpl oyee any of the essential functions of his job.

The Appellant argues that the refusal to give this instruction
allowed the jury to conclude that reassignnment of certain of
Plaintiff’s essential functions to other enpl oyees woul d have been
a reasonabl e acconodati on.

It is true that the |law does not require an enployer to
tranfer fromthe disabled enpl oyee any of the essential functions
of his job. If it is necessary to transfer any of the essentia
functions of the tool pusher job to others on the rig, then Barber
is not otherwi se qualified. W cannot say that he can performthe
essential functions of the job with reasonabl e acconodation, if the
only successful acconodation is for Barber not to perform those

essential functions. For that reason, this not an acconodati on

14



case.

The only acconodation proposed by Barber was task
reassi gnment, nanely reassignnent of the four energency tasks
outlined by Nabors. |If the jury determ ned that any one of those
functions was essential, then reassignnent of that function would
no | onger be an acconodation option. On the other hand, if the
jury determ ned that those energency functions were not essenti al,
t hen acconodati on woul d not be necessary, because Barber woul d not
have to performthemin order to be otherw se qualifi ed.

Therefore, it was error to instruct the jury on reasonable
acconodation at all, because: 1) the task reassi gnnment opti on woul d
not be a reasonabl e acconodation if these energency functions were
essential; and 2) if those energency functions are not essential,
then Barber is otherwise qualified whether he perfornmed those
functions or not, and the question of reasonableness of task
reassi gnnment as an acconodati on becones noot. However, the error
in giving this instruction is of no inport. Since it is at |east
as likely that the jury found these energency functions to be
margi nal rather than essential, whether their reassignnent to
ot hers was a reasonabl e acconodation i s a noot question, upon which
the jury’s verdict does not depend.

D.

Whet her the judgnent entered should be reforned to elimnate an
award of punitive damages because of the l|ack of evidence that
defendant acted with malice or reckless indifference.

Barber’s contention that this error was not adequately

preserved for appeal is of no avail. Nabors did not object to the
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subm ssion of a punitive damages instruction to the jury.
Furt hernore, Nabors did not urge the insufficiency of the evidence
as grounds for judgnent against Barber on the issue of punitive
damages at the close of Barber’s case under Rule 50(a) or at the
close of all the evidence under Rule 50(b). |In part the purpose of
Rule 50 is to “alert the opposing party to the insufficiency before
the case is submtted to the jury, thereby affording it an
oportunity to cure any defects in proof should the notion have

merit.’

' Satcher v. Honda Motor Co., 52 F.3d 1311, 1315 (5th Gr.
1995), quoting Bohrer v. Hanes Corp., 715 F.2d 213, 216 (5th G

1983), cert. denied, 465 U S. 1026, 104 S. C. 1284, 79 L. Ed. 2d

687 (1984). However, failure to object to the jury instruction and
non-conpliance with Rule 50 need not be fatal. Errors raised for
the first tinme on appeal may be reviewed for plain error. Matter of

Hudson, 107 F.3d 355, 357 (5th Gr. 1997); Brown v. Bryan County,

&l ., 67 F.3d 1174, 1182 (5th Gr. 1995); Stokes v. Del canbre, 710

F.2d 1120, 1128 (5th Cr. 1983). “This court may correct a plain
error only if it seriously affected the ‘fairness, integrity, or

public reputation’ of the judicial proceedings.” Matter of Hudson,

107 F.3d at 357 (quoting United States v. Calverly, 37 F.3d 160,
164 (5th Cr. 1994) (en banc), cert. denied, 513 U S. 1196, 115 S.

. 1266, 131 L. Ed. 2d 145 (1995)). This court has stated that
“[flailure to object to the jury charge in the trial court
precl udes revi ew on appeal unless the error is so fundanental as to

result ina mscarriage of justice.” Farrar v. Cain, 756 F.2d 1148,

1150 (5th Cir. 1985) (citing Witing v. Jackson State Univ., 616
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F.2d 116, 126 (5th G r. 1980).

It was plain error for the district court to allow the
question of punitive damages to go to the jury. Under the G vi
Ri ghts Act of 1991, punitive danmages nmay be awarded in cases of
i ntentional enploynent discrimnation, “if the conplaining party
denonstrates that the respondent [enployer] engaged in a
discrimnatory practice ... wth mlice or wth reckless
indifference to the federally protected rights of an aggrieved
individual .” 42 U S.C. § 1981a(b)(1).

The record in the instant case is sinply devoid of evidence
that Nabors acted maliciously or wth reckless indifference for
Barber’s rights under the ADA. It is true that Nabors refused to
all ow Barber to return to work wthout a “full medical release”.
However, the evidence adduced at trial denonstrated a good faith
di spute as to whether a “full nedical release” woul d be necessary
for Barber to perform the essential functions of the tool pusher
] ob. Therefore, Nabors insistence on a “full nedical release”
before Barber could return to work cannot form the basis for a
concl usi on that Nabors acted wth malice or reckless indifference.
Furthernore, there can be no question that any error that costs a
party $300,000.00 dollars is “so fundanental as to result in a
m scarriage of justice”. Therefore, the award of punitive danmages
must be reversed.

| V.
There is no reversible error in the charge to the jury, and

the jury’s verdict is supported by the evidence. However, it was
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plain error to submt the question of punitive damages to the jury.
Therefore, we reduce the award of punitive danages to zero and
affirmthe judgnent in all other respects.

AFFI RMVED in part, and REVERSED and RENDERED in part.

18



