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of BERNARD ALLEN, deceased, ET AL.,
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JACKIE SMTH, Individually and on behalf of all beneficiaries
of BERNARD ALLEN, deceased,
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Sout hern District of Texas

April 2, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
BENAVI DES, Circuit Judge:
On July 22, 1994, Bernard Allen died in a single-vehicle
accident, while driving a 1987 I|suzu Trooper. Al l en’ s not her,
Jackie Smth, individually and on behalf of the beneficiaries of

hi s estate, brought suit against Arerican |Isuzu Mdtors, Inc., |suzu



Motors Anerica, Inc., and Isuzu Mditors Limted.! Smth clained
that the Trooper was unreasonably dangerous because it had a
propensity to roll over, that it was not crashworthy because the
w ndshield allowed Allen to be ejected, that |suzu' s warnings were
i nadequate, and that the defendants were negligent. The district
court rendered judgnent on a take-nothing jury verdict against
plaintiffs.

Appel I ant chal | enges three of the district court’s evidentiary
rulings, which excluded evidence relating to crashworthi ness and

unr easonabl e dangerousness. W affirm

l.

We review the district court’s evidentiary rulings for abuse
of discretion. Johnson v. Ford Mdtor Co., 988 F.2d 573, 578 (5th
Cr. 1993). Under Federal Rule of G vil Procedure 61, we nay not
set aside a verdict based on an error in the exclusion of evidence,
“unless refusal to take such action appears to the court
i nconsi stent with substantial justice.” Fed. R Cv. P. 61. To
vacate a judgnent based on such an error, we “nust find that the
substantial rights of the parties were affected.” Carter v.

Massey- Ferguson, Inc., 716 F.2d 344, 349 (5th GCr. 1983).

! The district court dism ssed |suzu Mdtors Limted because
plaintiffs failed to obtain service of process on it in a tinely
manner. Smth does not appeal this dism ssal.
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1.

A
Smth first conplains that the district court erroneously
refused to admt a 1996 Consuner Reports article regarding the
stability of 1995 and 1996 |suzu Troopers. The article gave 1995
and 1996 | suzu Troopers a “not acceptable” rating because Consuner
Reports’ testing showed that those vehicles had a propensity to
roll over. The article, however, specifically disclained its
applicability to earlier year-nodel Troopers: “The Not Acceptable
rating does not apply to 1994 and earlier Troopers, which had a
slightly different suspension.” |d. Thus, the probative val ue of
this piece of evidence was negligible, while the risk of confusing
the issues and msleading the jury was significant. See Fed. R
Evid. 403. Accordingly, we conclude that the district court did

not abuse its discretion in refusing to admt the article.?

B
Plaintiffs next argue that the district court abused its
discretion by refusing to admt three nenoranda prepared by staff
menbers of the National H ghway Traffic Safety Adm nistration (the
“NHTSA”) . Those nenoranda related to a petition filed with the
NHTSA in 1986 by Col orado Congressnman Tinmothy Wrth, which asked

2 Smth argues that the district court did not refuse to
admt the article because of the different year nodel s i nvol ved but
on ot her grounds. Regardl ess, this court may affirm a district
court’s evidentiary ruling on any grounds presented to the district
court. See Metallurgical Indus. Inc. v. Fourtek, Inc., 790 F.2d
1195, 1207 (5th Gr. 1986). Defendants-appellees squarely raised
the difference in year nodels as grounds for excluding the article.
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that agency to establish stability standards for certain types of
passenger vehicl es. This petition was based on the research of
Leon Robertson, who served as an expert for the plaintiffs in this
case. The NHTSA wultimately rejected the Wrth petition
Neverthel ess, plaintiffs sought to introduce the nenoranda, in
which NHTSA staff nenbers expressed opinions that support
Robertson’s net hodol ogy and the plaintiffs’ theory in this case.

The district court excluded these nenoranda on hearsay
gr ounds. Smith argues on appeal that these nenoranda satisfy
Federal Rule of Evidence 803(8), which excepts certain public
records fromthe general rule that hearsay is inadm ssible. That
rul e exenpts:

Records, reports, statenents, or data conpilations, in any

form of public offices or agencies, setting forth (A) the

activities of the office or agency, . . . or (c) in civil
actions and proceedi ngs and agai nst the Governnent in crim nal
cases, factual findings resulting froman investigation mde
pursuant to authority granted by |law, unless the sources of
information or other circunstances indicate [|ack of

t rustwort hi ness.

Fed. R Evid. 803(8). W conclude that the district court properly
concl uded that the nenoranda did not fall wthin the scope of this
excepti on.

Smth first argues that the nenoranda qualify as public
records within the neaning of Rule 803(8)(A). We di sagree.
Al t hough NHTSA staff nenbers prepared the nenoranda in the course
of evaluating the Wrth petition, the nenoranda do not “set forth”
the “activities of the agency” wthin the neaning of Rule
803(8) (A . See, e.g., United States v. Vidaure, 861 F.2d 1337
1340-41 (5th Gr. 1988) (holding that copies of defendant’s
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convi ctions contained in “pen packet” were adm ssi bl e under public
records exception); Al exander v. Estepp, 95 F. 3d 312, 314 (4th Cr

1996) (hol ding that county’s registry of applicants for firefighter
position was a public record under Rule 803(8)(A)), cert. denied,
117 S. C. 1425 (1997); United States v. Ramrez, 45 F.3d 1096

1101 (7th Cr. 1995) (holding that an autonobile’s title history
was adm ssi bl e under the public records exception).

Smth cites no case law in which Rule 803(8)(A) has been
applied to allow the admssion of the prelimnary or interim
eval uati ve opi ni ons of agency staff nenbers. |I|ndeed, to apply Rule
803(8)(A) in the fashion Smth suggests would swall ow whole Rule
803(8)(C) and its limtations. Rule 803(8)(C) provides a hearsay
exception for “factual findings resulting from an investigation
made pursuant to authority granted by |aw’ unless those findings
| ack trustworthiness. If menoranda reflecting the prelimnary
opi nions of agency staff nenbers were adm ssible under Rule
803(8)(A), then Rule 803(8)(C’'s limtations woul d be neani ngl ess.

We further conclude that the nenoranda do not satisfy Rule
803(8)(C). The nenoranda do not reflect “factual findings” of the
NHTSA. Rat her, they enbody the positions and opinions of
i ndi vidual staff nmenbers, which the agency ultimately declined to
accept. Qur conclusionis in accord with other circuits that have
held that interim agency reports or prelimnary nenoranda do not
satisfy Rule 803(8)(C)’s requirenents. See Figures v. Board of
Pub. Util., 967 F.2d 357, 360 (10th Cir. 1992) (holding that a

draft of a proposed letter froman area director of a governnent



agency to a nunicipal adm nistrative agency was properly excluded
because it did not represent an agency finding); United States v.
Gray, 852 F.2d 136, 139 (4th Cr. 1988) (holding that the district
court properly refused to admt a tentative internal IRS referral
report because it did not contain “agency factual findings”); Cty
of New York v. Pullman, Inc., 662 F.2d 910 (2d Cr. 1981) (hol di ng
that an interimrecommendation by a transit authority staff nenber
tothe transit authority adm ni strator was not a factual finding of
an agency within the neaning of Rule 803(8)(C)); cf. United Air
Lines, Inc. v. Austin Travel Corp., 867 F.2d 737, 743 (2d Cr.
1989) (concluding that the district court did not abuse its
di scretion in excluding governnent reports that the district court
concluded were untrustworthy Dbecause of the “interim or
i nconcl usive nature of the reports . . . .”). The cases relied
upon by Smth are inapposite.

For these reasons, we conclude that the district court inthis
case acted within its discretion in excluding the NHTSA internal

menor anda on hearsay grounds.

C.

Finally, Smth appeals fromthe district court’s refusal to
allow plaintiffs’ expert David Lowy to testify to the ultimte
i ssues of crashworthiness and unreasonabl e danger ousness.

We reject out of hand the plaintiffs’ conplaint as to Lowy’s
crashwort hi ness opi ni on. The factual basis underlying Smth’s

crashworthiness theory was that Allen was ejected through the



Trooper’s wi ndshield. The jury, however, specifically found that
Al len was not ejected through the wi ndshield, and Smth does not
chal l enge that finding on appeal. Thus, the error, if any, in
excl udi ng Lowy’ s opi nion on crashworthi ness did not affect Smth’s
substantial rights.

As to the exclusion of Lowy’'s opinion on unreasonable
dangerousness, the district court sustained |suzu's objection that
plaintiffs had failed to offer a sufficient foundation for his
t esti nony. Plaintiffs did not attenpt to provide further
foundation for Lowy’'s testinony at trial and do not provide any
argunent on appeal as to why the foundation of fered was sufficient.
Under these circunstances, we conclude that the district court did
not abuse its discretion in excluding his testinony as to the
ultimate issue of unreasonabl e danger ousness.

Moreover, even if the plaintiffs had offered a sufficient
foundation for Lowy’'s opinion as to the ultimte issue of
unr easonabl e dangerousness, we find it unlikely that the absence of
that testinony affected the plaintiffs’ substantial rights. Lowy
was allowed to testify that the Trooper had a hi gher-than-average
center of gravity, a narrower-than-average track width, and that
t hese features nmade the vehicle nore likely than other vehicles to
roll over. Additionally, plaintiffs’ expert Robertson was
permtted to testify that the Trooper was unreasonably dangerous

because of its tendency to roll over.?3

3 Plaintiffs argue that the exclusion of Lowy’'s testinony
was harnful because Robertson was a statistician, while Lowy was
an engi neer. W are unpersuaded.
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L1l
For these reasons, the judgnent of the district court is

AFF| RMED.



