IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11393

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DANI EL FLORES- OCHOA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

April 24, 1998
Before GARWODOD, SMTH, and EMLIO M GARZA, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

| .

I n June 1995, Dani el Flores-Cchoa pl eaded guilty to possession
of marihuana with intent to distribute, in violation of 21 U S.C
8§ 841(a)(1) and (b)(1)(B). On August 28, 1995, he was sentenced to
fifty nonths’ inprisonnent and four years' supervised release.
This sentence was ten nonths |less than the nmandatory m ninmum
sentence of sixty nonths, but the court applied a provision of the
Violent Crine Control and Law Enforcenent Act of 1994 (the “Act”)
that allows a sentence | ower than the mandatory mninmumin certain

cases.



At the tinme of the sentencing hearing, the Sentencing
Commi ssion had proposed U S.S.G 8§ 2D1.1(b)(4) (1995), which
provided for a two |level reduction in the offense level if the
criteria described in the Act are net. If accepted by Congress,
t he gui del i ne woul d have becone effective on Novenber 1, 1995. The
parties agree that, had Flores-Ochoa been sentenced when
8§ 2D1.1(b)(4) was in effect, he would have qualified for the two-
| evel reduction.

Al t hough Flores-Cchoa did not initially appeal his sentence,
he filed a 28 U.S. C. § 2255 noti on on Septenber 12, 1996, all eging,
anong ot her things, that he had received i neffective assi stance of
counsel because he was not infornmed of his right to appeal. After
a denial of the notion, an appeal to this court, a remand, and an
evidentiary hearing, the district court concluded that Fl ores-Cchoa
was correct and that he was therefore entitled to an out-of-tine
appeal .

W now review, in accordance with this decision of the
district court, Flores-Cchoa's appeal of his original sentence on
the ground that the Sentencing Comm ssion should have nade
8§ 2D1. 1(b) (4) retroactive. This is a new argunent, not nmade before
the sentencing court, that nust be reviewed under the plain error
standard of United States v. O ano, 507 U. S. 725 (1993), and United
States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en banc).



.
A

We do not accept Flores-Qchoa’ s contention that we may revi ew
de novo the Commi ssion’s allegedly ultra vires act because it
affects the jurisdiction of the sentencing court. Irrespective of
whet her the Commi ssion acted within its authority, the district
court had anple authority to sentence Flores-Cchoa, and the only
question is whether the court properly interpreted the CGuidelines.
Accordingly, we reviewthis argunent under a plain error standard.

Fl ores- Cchoa al so sought, in his 8 2255 notion, to vacate his
conviction on the grounds that his trial counsel erred by failing
to ask for a reduction for mtigating role and by failing to nove
for a downward departure under the safety valve provision. I n
addition to his out-of-tinme appeal, Flores-Cchoa now argues,
apparently relying upon the record in the 8§ 2255 hearing, that his
counsel was ineffective for failing to ask for a continuance unti
after the effective date of § 2D1. 1(b).

For purposes of this appeal, we wll assune, arguendo, that
Flores-Cchoa’s allegation in the district court that his tria
counsel erredin failing to pursue a “downward departure” under the
safety val ve enconpassed a claimthat counsel erred in failing to
seek a continuance. Assum ng, W thout deciding, that this is the

correct approach, we review the denial of 8 2255 relief de novo.

B

Fl ores- Cchoa argues that Congress denonstrated its intent to



have the Commi ssion’s guidelines take effect sinultaneously with
the effective date of the Act. This argunent has sone nerit; the
Act states that the Comm ssion “shall pronul gate gui delines .

to carry out the purpose of this section,” and also permts the
Comm ssion to pronul gate energency guidelines if “necessary to do
so” in order that the newy pronul gated gui delines “may take effect
on the effective date” of the safety valve anendnent.
Pub. L. 103-322 § 80001(b) (1994).

In accordance with this request, the Comm ssion pronul gated
US S G 8 5CL.2 and acconpanying application notes, effective
Septenber 23, 1994. This guideline, which becane effective on the
effective date of the Act, mmcked the |anguage of the Act,
allowing courts to sentence wthin the normal guideline range
rather than apply a statutory mninmm where the safety valve
criteria applied. Fl ores-Cchoa obtained the benefit of this
gui deline, receiving a sentence ten nonths | ower than that required
by the mandatory m ni mum for mari huana traffi cking.

In May 1995, the Conmi ssion submitted U S.S.G § 2D1.1(b)(4)?
to Congress. This was an additional neasure, passed under the
authority of the safety valve legislation but unnecessary to its
basic objective of making the nmandatory mninum sentence
i napplicable in certain cases. It provided a two-Ilevel reduction
for those with offense |evels above 26 who net the criteria of

8§ 5C1.2. The Commi ssion chose not to list this guideline anong

! This guideline is now U.S.S.G § 2D1.1(b)(6) (1997). Because this case
concerns the 1995 gui delines, however, we refer to the original section nunber.
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those made retroactive by U S.S.G § 1B1. 10.

Fl ores-Cchoa’ s creati ve argunent does not convince us to apply
8§ 2D1.1(b)(4) retroactively in the face of the Conm ssion’s plain
desire to the contrary. The Conm ssion immediately enacted an
enabling guideline dealing with Congress’s expressed area of
concern. Later, after further reflection, the Conm ssion decided
that an additional provision mght be warranted in certain cases,
and adopted it.

Not hing in the Act even suggests that Congress woul d not have
wanted the Commssion to enact additional, non-retroactive
gui del i nes under the Act, once it had enabl ed the basic provisions
of the legislation itself. Applying the Calverley plain error
standard, we cannot say that the sentencing court commtted any
error inrefusing to make § 2D1. 1(b) (4) retroactive, | et al one that

it was obvious.

L1l

Fl ores-Ochoa argues that his counsel was unconstitutionally
ineffective for failing to nove for a continuance in order that
Fl ores- Cchoa m ght be sentenced after 8§ 2Dl1.1(b)(4) took effect.
Whet her counsel was ineffective is a m xed question of |aw and fact
revi ewed de novo. See Johnson v. Scott, 68 F.3d 106, 109 (5th Cr
1995), cert. denied, 116 S. C. 1358 (1996). To prove ineffective
assi stance of counsel, however, Flores-Cchoa nust neet the strict
standard defined by Strickland v. Washi ngton, 466 U. S. 668 (1984).

He nust show, first, that counsel’s representation fell below an



obj ective standard of reasonabl eness, and second, that there is a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.
ld. at 688, 694.

Fl ores- Cchoa cannot satisfy the second prong of Washi ngton.
Even if we assune that his counsel acted inproperly by failing to
request a continuance, there is no evidence that the court would
have granted the notion. Wile we have found ineffective
assi stance of counsel where an attorney failed to give the court an
opportunity to exercise its discretion, the case upon which Fl ores-
Cchoa relies, United States v. Castro, 26 F.3d 557 (5th Gr. 1994),
involved wildly different facts.

In Castro, the attorney failed to nove for a Judicial
Recomendat i on Agai nst Deportation (“JRAD’), a discretionary action
by which a court may prevent the otherw se autonati c deportation of
an individual convicted of a “crime involving noral turpitude.”
8 US C § 1251 (1970) (transferred to 8 U S.C. § 1227 (1997)).
The JRAD is a specific statutory option avail able to individuals
convicted of these crinmes; it can be wused only in limted
situations, and is intended to be considered in each such case.?

In contrast, a notion for continuance can be nmade in every
class of cases, for innunerable reasons. At the very least, a

holding in favor of Flores-Cchoa on this issue would require

2 See 8 U.S.C. § 1251(b) (deportation provision “shall not apply . . . if
the court sentencing such alien for such crinme shall nake, at the time of first
i mposi ng judgnent or passing sentence, or within thirty days thereafter, a
reconmendation to the Attorney General that such alien not be deported. . . .").
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attorneys to nove for continuances in a substanti al nunber of cases
schedul ed for sentenci ng bet ween May and Novenber, where a proposed
gui deline mght affect the result.

More inportantly, in this case we have considerably |ess
evi dence that the court would have granted the notion at issue than
we had in Castro. There, the record contained evidence that Castro
played a mnimal role in the conspiracy for which he was convi ct ed,
and that the court had attenpted to give the defendant a I|ight
sentence, explicitly stating that he was sentenci ng hi mas an adul t
rather than as a juvenile because it led to a nore favorable
sentencing result. 26 F.3d at 562. Furthernore, Castro had an
Anmerican wife and child, factors that would have notivated nany
courts to allow himto remain in the United States. |d.

Here, we have no evidence that the court would have been
inclined to grant a notion for a continuance. The nere fact that
Fl ores-Cchoa |i kely woul d have benefited from the continuance is
not sufficient, initself, to denonstrate that it was “reasonably
probabl e” that the court would have granted the notion, leading to
the application of the reducti on. Because Fl ores-Cchoa cannot neet
the second prong of Washington, we reject his ineffective
assi stance of counsel claim

The sentence and denial of 8§ 2255 relief are AFFI RVED



