IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11194

VESTERN ALLI ANCE | NSURANCE COWMPANY,
Pl ai ntiff-Appellee,

ver sus

NORTHERN | NSURANCE COVPANY OF NEW YORK
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

May 20, 1999
Bef ore GARWOOD, BARKSDALE and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellee Wstern Alliance Insurance Conpany
(Western) brought this equitable subrogation action against
def endant - appel | ant Northern I nsurance Conpany (Northern) seeking
rei mbursenment of proceeds Wstern paid to its insured on a
liability policy it asserts was excess to Northern's policy
obl i gati ons. The district court granted Western's notion for
summary judgnent, and Northern appeals. W vacate and remand for

the limted purpose of clarifying an evidentiary defect, and for



further proceedings consistent herewth.
Facts and Proceedi ngs Bel ow

On Cctober 7, 1991, a fire in a Dallas, Texas, house killed
five people. At the tine of the accident, the building was owned
by the Federal Deposit |Insurance Corporation (FDIC) and rented to
tenants who lived there. The FDIC had contracted with C.W SparKks
(Sparks) to mnmanage the buil ding. Sparks had two sol el y-owned
proprietorshi ps/DBAs: Sparks Mnagenent Conpany and Southern
Bui | ding Restoration. Only the former was nentioned in the
contract between Sparks and the FDIC After the fire, the
survivors sued Sparks in state court, alleging that he was
negligent in not installing snoke alarnms in the building and in
installing a water heater.

At the tine the state suit was commenced, three insurance
policies were potentially inplicated by the suit. Nor t her n
provided the FDIC with two policies providing liability coverage
applicable to the property, each of which included as additional
i nsured “any person or organi zation while acting on your behalf as
a real estate manager.” The primary Northern policy had a policy
limt of $1,000,000, while its unbrella policy had a $10, 000, 000
limt. Wstern provided liability insurance to Sparks and bot h of
his sole proprietorships in a single policy. The Wstern policy
had a limt of $500,000, and al so contained a clause meking the

policy excess to any other insurance policy for liability arising



out of Sparks’ managenent of property as a real estate manager
Northern concedes that for liability stemm ng from Sparks’ rea
estate nmanagenent activities on behalf of the FDIC, it was the
primary insurer.

Western defended Sparks in the underlying lawsuit, but it
formal |y denmanded that Northern conduct the defense, arguing that

Nort hern owed Sparks a duty to defend and that Western’'s policy was

excess to Northern’'s obligation. In response, Northern did not
unequi vocal |y decline coverage to Sparks. Instead, it asked for
nmore tinme to study the matter. In March 1992 Sparks inforned

Western that the plaintiffs in the underlying | awsuit had expressed
a willingness to settle their clainms for $525, 000. After
negoti ati ons between Western and Northern, Wstern tendered its
policy limts of $500,000 to settle the underlying suit, and
Nort hern added an additi onal $25,000. Northern and Western agreed
that they would nediate their dispute over coverage of the Sparks
settlenent after the conclusion of litigation against the FD C
which the plaintiffs had indicated they would pursue follow ng
settl enment.

On March 24, 1992, the plaintiffs in the underlying |awsuit
rel eased Sparks and his sole proprietorships fromany liability
stemming fromthe fire. Imediately follow ng the settlenent, the
plaintiffs anended their conplaint to nanme the FDIC, rather than
Sparks, as the defendant. Northern defended the FDIC in the
continued litigation, and had the case renoved to federal court. On
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Decenber 30, 1993, the FDIC settled with the plaintiffs. Pursuant
to this settlenent, Northern paid out an anount in excess of its
$1, 000, 000 primary policy limt.

Medi ati on between Northern and Western to determne liability
for the $525,000 Sparks settlenent was unsuccessful, and Western
brought the current action against Northern in state court on
February 23, 1996. Northern had the action renoved to the Northern
District of Texas on diversity grounds. Northern noved for sunmary
judgnent, and Western noved for partial summary judgnent on the
question of breach of the duty to indemify. The district court
granted summary judgnment to Western and awarded it the $500, 000
Western expended in the Sparks settlenent, plus pre- and post-
judgnent interest thereon. See Western Alliance |Insurance Co. V.
Nort hern Insurance Co. of New York, 968 F.Supp. 1162 (N D. Tex.
1997) . Thereafter, Wstern dropped its duty to defend claim
meki ng the partial summary judgnent final. This appeal foll owed.

Di scussi on

W review a district court’s grant of sunmary judgnent
enpl oyi ng the sane standard as that the district court is required
to apply. Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 725 (5th
Cr. 1995). Summary judgnent s appropriate when the novant
identifies undisputed material facts that would entitle it to
judgnent as a matter of |law, and the non noving party is unable to

point to evidence that creates a genuine issue of material fact.



In reviewing the record, we nust view all facts in the |Iight nost
favorabl e to the non-novant, and revi ewissues of | aw de novo. See
id.
|. Statute of Limtations and Exhaustion of the Policy

Nort hern argues that the statute of |imtations bars Western’s
action. Since Western has dropped its breach of contract action
based on the duty to defend, the relevant limtations inquiry is
whether the current action was filed within four vyears of
Northern’s breach of the duty to indemify. The duty to indemify
may be justiciable in a declaratory judgnent action before a
determnation of the insured’s wunderlying liability if the
conpl aint does not trigger the duty to defend and no facts can be
devel oped in the underlying suit that could trigger the duty to
i ndemmi fy. See Farnmers Texas County Mitual |nsurance Co. V.
Giffin, 955 S . W2d 81, 84 (Tex. 1997). It does not follow,
however, that every breach of the duty to defend automatically
breaches the duty to indemify and begins the running of the
statute of limtations on the latter. A clear breach of the duty
to defend m ght perhaps constitute an anticipatory breach of the
duty to indemify, but here Northern never definitively stated that
it would not defend Sparks. Instead, it continually asked for nore
time to examne the situation and strung both its insured and
Western al ong. There is no indication that either Sparks or

Western regarded or treated these del aying tactics as a breach of



the duty to indemmify. That duty was breached, if it was breached
at all, when Northern declined to tender the full settl| enent anount
to its insured Sparks on March 24, 1992. W find, as did the
district court, that since the current action was filed on February
23, 1996, within four years of the breach of the duty to i ndemify,
the action was not barred by the statute of |[imtations.

Northern also clains that it is entitled to summary judgnent
on the grounds that, having exhausted the limts of its primary
policy in its Decenber 30, 1993, settlenent on behalf of the FDI C
it has no further duty to indemify Sparks. Northern' s policies
clearly indicated that it had no further obligations under their
terms once the relevant policy limts were exhausted. The FD C
settl enent exceeded the $1,000,000 limt on the primary policy, and
Northern argues that its unbrella policy was excess to Western's
policy. Western in substance concedes that Northern’s unbrella
policy is excess to Wstern' s policy. Thus, we disregard the
unbrella policy. W have recently held that under Texas |aw an
insurer may favor one of its insureds (who had been sued) over
anot her insured party (who had not been sued), and thus may exhaust
policy limts on behalf of one insured despite the fact that such
a settlenent |leaves its remaining i nsureds wi thout protection under
the policy. See Travelers Indemity Conpany v. Citgo Petrol eum

Corp., 166 F.3d 761, 768 (5th Gr. 1999). See also Anerican States

| nsurance Co. of Texas v. Arnold, 930 S.W2d 196 (Tex. App.--Dall as



1996, writ denied).

However, in Ctgo we faced a situation in which an insurer
settled on behal f of one of its insureds, who had been sued, before
the other insured party had been naned in the action. Here, in
contrast, we face the reverse problem Northern, having struck an
agreenent deferring resolution of its duty to indemify Sparks
before the FDIC was naned in the suit, now clains that its
subsequent decision to exhaust settlenent limts in settling on
behal f of the FDIC nooted any liability it m ght have incurred by
not imediately fulfilling its duty to indemify Sparks. Thi s
argunent fails. Under G tgo, Northern was entitled to settle on
behal f of Sparks and exhaust policy limts on his behalf. | t
perhaps m ght have been entitled to settle on behalf of the FD C
and exhaust policy limts had the FD C been a party to the action
at the time of the Sparks settlenent. However, at that tine
Sparks was the only insured party nanmed in the action, and the
primary policy limts were not exhausted. If the facts were
sufficient totrigger the duty to indemify, that duty included the
i mredi at e paynment of a settlenment of up to $1,000,000. Northern's
deci sion to subsequently expend the policy limts on behalf of the
FDI C cannot alter the fact that it may be |iable to Sparks for the
full value of a settlenment within policy limts. Under the facts
of this case, we hold that the exhaustion of Northern’s primary

policy liability in a subsequent proceeding could not serve to



excuse Northern’s asserted earlier breach of its duty to i ndemify.
1. Breach of the Duty to Indemify

Northern’s policy included, as an additional insured, any
person or organization acting as a real estate manager for the
FDI C. Northern concedes that its $1,000,000 policy provided
primary coverage for Sparks to the extent his liability arose from
real estate managenent activity on behalf of the FDIC. However, it
contends that neither the live state court petition (the third
anended petition) at the tinme of the March 1992 settl enent of the
suit against Sparks nor the facts were sufficient to denonstrate
that Sparks’ liability arose from covered nmanagenent activity.
First, Northern contends that the version of the conplaint in the
record before us contained insufficient factual allegations to
trigger its duty to defend Sparks, and that no duty to indemify
can attach when there was no duty to defend at the tinme of
settlenent. Second, Northern argues that there was insufficient
factual evidence in the record of Sparks acting as a real estate
manager at the tinme of the accident to justify summary judgnent.
Even if an insurer breaches the broad duty to defend, it is not in
all respects estopped fromchallenging the duty to i ndemify, and
the duty to indemmify may turn on the facts in the underlying
|awsuit, not the allegations of the conplaint. See Enserch Corp.
v. Shand Morahan & Co., Inc., 952 F.2d 1485, 1493 (5th Cr. 1992).

After a review of the record, we conclude that summary judgnent on



the question of the duty to indemify was inappropriate, but only
because of the apparent accidental om ssion in the record before us
of several pages fromthe plaintiff’s third anended petition in the
Sparks suit—the live pleading in that suit when the Sparks
settlenent was made in March 1992. If, on remand, it is determ ned
that this third anended petition does not deviate materially in
respect to Sparks fromthe conplete versions of the second anended
and fourth anmended petitions in that suit that are in the record
before us, Western will be entitled to summary judgnent.

A. The allegations in the petition

Northern’s brief can be read to argue that the third anended
conplaint, the live pleading at the tine of settlenent, did not
trigger the duty to defend, and thus Northern could not owe a duty
to indemify. Under Texas |law, the eight corners rule generally
triggers a duty to defend whenever liability sought to be inposed
by a petition is even potentially covered by the policy. See
Enserch Corp., 952 F.2d at 1492; Heyden Newport Chem Corp. V.
Sout hern General Ins. Co., 387 S.W2d 22, 24-26 (Tex. 1965). 1In
Texas, the duties to defend and indemify are separate duties
creating separate causes of action. See, e.g., Anerican Alliance
| nsurance Co. v. Frito-Lay, Inc., 788 S.W2d 152, 153 (Tex. App.--
Dallas 1990, wit disnmd) (reversing injunction on insurer’s
declaratory judgnent action for a determnation of duty to

indemmify in New York court granted on the grounds that Texas suit



for breach of duty to defend involved the sane cause of action).
The duty to defend, which rests on all egations, is broader than the
duty to indemify, which can only be created by actual facts
Language in sone cases can be read to indicate that if the live
pleading at the tinme a determnation of the duty to indemify is
sought did not trigger the duty to defend, no duty to i ndemmify can
be found. See, e.g., Farnmers Texas County Mitual Ins. Co. v.
Giffin, 955 S.W2d 81, 82-83 (Tex. 1997). Thus, even though
Western has dropped its duty to defend claimon appeal, a finding
that no duty to defend existed at the tinme of settlenent m ght
foreclose a finding of a breach of the duty to indemify. See
Reser v. State FarmFire & Casualty Co., 981 S.W2d 260, 264 (Tex.
App. --San Antonio 1998, no wit) (finding deletion of only covered
claim from counterclaimconplaint prior to settlenent term nated
duty to defend and al so foreclosed insurer’s duty to indemify).
Northern’s argunent in this respect seens to rest on an
unexpl ai ned and apparently avoi dabl e and acci dental defect in the
record before this Court. The plaintiffs’ theory throughout the
Sparks litigation, as evidenced by the fact section of the second
anended and fourth anended petitions in the Sparks case that are
conplete in the record before us, was that the FD C placed
financial restrictions on Sparks in handling the water heater
problem and that Sparks breached his duty of care by hiring an

uncertified handyman and not supervising the handyman, who
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installed a used water heater and attenpted to deal with a poor
connection to the building’'s gas lines with duct tape. However,
the copy of the plaintiffs’ third anended petition in the Sparks
case as contained in the record before us is mssing three pages
(it goes fromits nunbered page 3 to its nunbered page 7, and its
wor di ng al so nmakes obvi ous that page 7 does not imedi ately foll ow
page 3). Assum ng that the third anended petition followed the
format of the other petitions, these pages were the ones that
contained the plaintiffs’ factual allegations. The inconplete
third anmended petition in our possession alleges only that Sparks
was negligent in installing a water heater. Nowhere does it
i ndi cate that Sparks worked for the FDIC as a buil di ng manager, or
set forth the factual background to Sparks’ alleged negligence.
W note, however, that Northern failed to argue that the
allegations in a conplete copy of the third anended petition
diverged in any material way fromthose in the other petitions, or
to conplain that the district court nmade its judgnment on the basis
of an inconplete copy |like the one before us. I ndeed, at ora
argunent counsel for Northern indicated that any defect in the
record was not relevant to our inquiry. Accordingly, we believe it
is highly probable that a conplete copy of the third anended
petition exists that contains factual allegations simlar to those
in the other versions of the petition. We believe the prudent
course of action is to remand for a clarification on this point,
rat her than proceed to determ ne Northern’s duty to defend based on
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the fragnentary evidence before us.

In the interest of judicial econony, we note that the second
anended petition (and the fourth) all eged that Sparks was acting as
a building manager for the FDIC and in this capacity hired an
uncertified handyman rather than a professional to install a water
heater in the building. It also alleges that Sparks never set foot
in the building, and thus asserts that he did not oversee the
handyman’s negligent installation or inspect the building s
dysfunctional snoke detectors. These allegations were sufficient
to trigger the duty to defend under Northern's policy, and a
conplete copy of the third conplaint containing simlar factua
all egations would foreclose Northern’s argunent that the duty to
defend was absent and thus indemnification is inappropriate.

B. Facts triggering the duty to indemify

Assuming Northern breached its duty to defend, it nmay stil
chal | enge i ndemnification. If an insurer breaches the duty to
defend, it may not contest a determnation that its insured was
liable in the underlying settlenment or verdict (or the anount of
ei ther). It remains free, however, to argue that the assuned
liability was not in actuality covered under its policy, and thus
no duty to indemify arises. See Enpl oyers Casualty Conpany V.
Bl ock, 744 S. W 2d 940, 943 (Tex. 1988), overrul ed on ot her grounds
by State Farm Fire and Casualty Co. v. Gandy, 925 S. W2d 696, 714

(Tex. 1996); Hartford Casualty Co. v. Cruse, 938 F. 2d 601, 605 (5th
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Cr. 1991); Enserch Corp., 952 F.2d at 1493. The insured bears the
burden of proving coverage, and to denonstrate a duty to i ndemify
it nmust present facts sufficient to denonstrate coverage. See Data
Specialties, Inc. v. Transcontinental |nsurance Co., 125 F. 3d 909,
911 (5th Gr. 1997); Block, 744 S.W2d at 944.

Here, Northern argues that Wstern has failed to neet its
burden of introducing facts denonstrating that Sparks was covered
by Northern's policy. Unable to contest Sparks’ liability, they
argue that no facts in the record indicate the manner in which
Sparks’ liability arose. Specifically, they argue that nothing
indicated that Sparks’ liability arose from his real estate
managenent activity, which is a necessary precondition to
coverage.! Western first responds by clainming that the factual
scenario outlined in the plaintiff’s petition clearly indicates
that at the tinme in question Sparks was engaged in real estate
managenent activity for the FDI C respecting the building. This is
correct but not of itself sufficient. The duty to indemify
requires facts, and factual allegations in a petition do not
necessarily all becone facts nerely because of a settlenent of the
suit. In Block, the court refused to find facts indicating

coverage that were recited in a settl enent agreenent di spositive on

. Western mai ntains that this argunent has been waived. Wile
Northern’s m sgui ded focus on neritless clainms that Sparks and his
sole proprietorships are distinct legal entities obfuscated the
issue, we are satisfied that Northern raised the issue bel ow.
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the duty to indemify. See Block, 744 S.W2d at 943. The court
affirmed on the grounds that uncontroverted testinony denonstrated
that the plaintiff had carried its burden of proving coverage. |d.
at 944. Here, we do not even have an attenpt to enbed the rel evant
facts in the settl enent agreenent—e have only the all egati ons nade
in the underlying petitions. These allegations do not constitute
facts for the purpose of establishing coverage under Northern's
policy.

Nevertheless, the limted facts in the record support the
district court’s grant of sunmary judgnent for Western. The fact
t hat Sparks was managi ng the house on behalf of the FDIC at the
time of the requisition and installation of the water heater and
the fire is uncontested on appeal, and Northern has conceded t hat
Sparks is covered under the policy for his real estate nanagenent
activities. Inits answer to Western’s conplaint, Northern did not
contest Wstern’s position that the fire—and thus Sparks’
settlenent liability—was traceable to the recent acquisition and
installation of a defective water heater. Because of the posture
of the case, we can al so assune that Sparks’ negligence caused the
fire—+f Northern breached its duty to defend, it cannot chall enge
Sparks’ liability. The question then becones whether we can assune
fromthese facts that Sparks’ liability arose fromhis “acting as

a real estate manager,” which would bring himwthin Northern’s

policy.
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Curiously, the parties do not explore cases construing “real
estat e manager” | anguage in insurance policies. W were unable to
di scover any relevant published Texas cases. However, ot her
jurisdictions have construed simlar policy | anguage. These cases
have generally | ooked to see whether the entity cl ai m ng addi ti onal
insured status by virtue of a simlar clause undertook its clained
real estate managenent activity primarily in order to benefit the
named i nsured—thus entitling it to coverage—er in pursuit of its
own interests. Thus a hotel cannot clai mcoverage under a policy
issued to an organization it was hosting, since its provision of
oversight and security on the prem ses was driven by its financi al
interest in satisfying custonmers and its statutory duties to
protect its guests. See Insurance Co. of North Anerica v. Hilton
Hotel U S. A, Inc., 908 F.Supp. 809, 817 (D. Nevada 1995). See
also California Union Insurance Co. v. Cty of Wil nut G ove, 857
F. Supp. 515, 522 (S.D. Mss. 1994) (Cty, as |lessor of property,
was not real estate nmnager for tenant despite perform ng sone
mai nt enance wor k—any work was done to further its own interests as
owner) . Simlarly, a tenant in possession cannot seek shelter
under such an additional insured clause in his landlord s policy
nmerely because the tenant undertook sone mai ntenance work on the
property. See Jackson v. East Bat on Rouge Parish School Board, 348
So.2d 739, 741 (La. App. 1st Cr. 1977) (while state entity using

space in a Parish school building may have undertaken nanagenent
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tasks, “it did so to serve its own purposes and not acting as a
real estate manager for the name[d] insured’); Savoy v. Action
Products Co., Inc., 324 So.2d 921, 923 (La. App. 3d Gr. 1975)
(stressing that ordinary neaning of manager inplies action on
behal f of another and not onesel f, and any action tenant took that
m ght be construed as nmanagi ng property was nerely fulfilling the
tenant’s own |egal obligations). However, when an entity
undertakes nanagenent activity solely or primarily on behal f of
others, and it owes duties to the property which derive fromthe
duties owed to or by those it serves, it may claimcoverage under
such a policy. See Fireman's Fund I nsurance Co. v. Vordeneier, 415
So.2d 1347, 1349-50 (Fla. 4th DCA 1982) (in negligence action
arising fromchild s fall fromw ndow, receiver appoi nted to manage
property was covered under policy since he was nmanagi ng property on
behal f of naned insured as well as creditors). See also First
Nati onal Bank of Pal nmerton v. Mdtor Cub of Anmerica |Insurance Co.,
798 A 2d 69, 72-73 (N.J. App. Dv. 1997) (nortgagee in possession
benefitted nortgagor through continued operation and mnai ntenance
and thus could clai mcoverage as a nanager).

Here, as Northern has conceded, Sparks was a real estate
manager for the FDIC, the naned insured and owner of the house.
Under the | ogic of the above cases, he may cl ai mcoverage under the
policy for any action he took in pursuit of the FDIC s |egal or

econom c interests. Under Texas law, the FDIC has a duty to nake
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diligent efforts to repair or renedy conditions that materially
affect the health or safety of tenants after a request has been
recei ved. See Tex. Prop. Code Ann. 8 92.052 (Vernon 1995). In any
event, it is clear beyond question that as a | andlord the FD C had
an economc interest in satisfying tenants and insuring the
building was attractive to potential tenants. Qobvi ously, the
provi sion, or continued provision, of hot water to tenants was in
the FDIC s economc interest. Northern does not dispute that the
fire stemmed fromthe installation of a water heater, presunmably in
pursuit of the FDIC s econom c and/or |egal interests.

To the extent that Sparks had any connection to the building s
wat er heater at all—-and we nust assunme he did since we nust assune
hi s causative negligence—+t may properly be inferred to have ari sen
fromhis action or inaction in performance of the FDIC s duties or
interests respecting the water heater. As the FDI C s agent, Sparks
was charged with the execution of its duties and the furtherance of
its interests respecting its tenants. And in carrying out this
charge, Sparks undertook to offer services that he should have
recogni zed had to be carefully perforned for the protection of
third persons—the tenants. Accordingly, he may be held |iable for
physical harm to the tenants that arises out of his failure to
exercise reasonable care in performng the landlord’'s role. Cf

Rest at enment (Second) of Torts 8324A (1977); Seay v. Travelers

Indem Co., 730 S.W2d 774, 777 (Tex. App.--Dallas 1987, no wit)
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(section 324A is the law in Texas); Rao v. Rodriguez, 923 S. W2ad
176, 180 (Tex. App.--Beaunont 1996, no wit) (property manager
could be held liable for failure toinstall snoke detectors despite
fact statute insulated landlord fromliability in absence of tenant
conpl aint). W do not have facts that precisely indicate how
Sparks was negligent. He m ght have negligently hired and
supervi sed another party who actually selected or installed the
wat er heater, which apparently was the plaintiffs’ theory in the
underlying lawsuit. O he m ght have picked out and installed the
unit hinmself. For our purposes, it does not matter. The point is
that any action Sparks took can be properly inferred to have been
t aken in hi s agency capacity to benefit t he named
insured—fulfillingits statutory duties and/ or pleasingits tenants
or otherwise furthering its interests.

Nort hern argues, however, that Sparks’ liability could al so
have arisen from another source, one that would not trigger
coverage under its policy. Mst of Northern's argunent rests on
its reliance onlegally irrelevant distinctions betwen Sparks and

his sole proprietorships.? To the extent that it does not, we find

2 In its briefs, as it did below, Northern maintained that the
key to the question was not the |anguage of the policy regarding
the character of the activity, but whether Sparks hinself, or one
of Sparks’ sole-proprietorships—and if so, which one—ould be
consi dered as havi ng done the water heater work. W agree with the
court belowthat the | egal status of sole proprietorships in Texas
makes this questionirrelevant. Sparks could be held liable in his
personal capacity for conduct nomnally pursued under the flag of
his sole proprietorship, and thus i nsurance coverage of Sparks, or
of one of his d/b/a’s, necessarily covered any suit agai nst any of
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t hat a genui ne i ssue of fact has not been created. Wstern was not
required to introduce facts di sproving every theoretically possible
scenari o under whi ch Spar ks coul d becone |i abl e—+t was not required
to show affirmatively that Sparks did not undertake water heater
mai ntenance in a recreational capacity. On a notion for summary
judgnent, the novant bears the burden of introducing evidence
which, if uncontroverted, would entitle the novant to judgnment as
a matter of law. By introducing uncontroverted evidence that, at
all relevant tines, the FDIC owned the building, Sparks was its
real estate manager for the building, and the fire, a cause of
whi ch must be assuned to be Sparks’ negligence, arose froma water
heater that was defective and defectively installed there, Wstern
met its burden in this connection. At this point, the burden
shifted to Northern to point to specific evidence denonstrating a
genui ne issue of fact. See Anderson v. Liberty Lobby, Inc., 106
S.Ct. 2505, 2511 (1986).

Whil e Northern argues that Sparks’ liability m ght be traced
to an action outside the scope of real estate nmanagenent, it does
not direct our attention to any specific facts that call into

guesti on whet her Sparks perfornmed his actions in fulfillnment of the

his sol e proprietorships if the character of the conduct brought it
within the policy. See Warehouse Partners v. Gardner, 910 S. W 2d
19, 24 (Tex. App.--Dallas 1995, wit denied). Whi ch d/ b/a hat
Sparks purportedly was wearing at a given tinme sinply does not
control the coverage analysis. It is thus unnecessary to consider
apportionnent of the settlenment anount between assertedly different
Sparks “entities.”
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FDIC s duties or interests and not his own separate interests. It
does not even assert that, for exanple, Sparks was not granted the
authority to install water heaters by the FDI C and t hus was acti ng
whol |y outside the scope of his agency. And it fails even to
suggest any alternative theory of Sparks’ assuned liability that
woul d place it outside the anbit of duties perfornmed on behal f of
the FDIC, | et al one provide factual support for such a theory. The
best it can do in this regard is to argue that Sparks—who judgi ng
by the names of his sole proprietorshi ps had a restorati on busi ness
that was separate from his managenent business—ay have been
engaging in installation activity beyond the scope of a typical
bui | di ng manager’s duty. Wiile it is possible that a manager m ght
hire a contractor to nove and hook up a water heater, the fact that
Spar ks may have chosen not to do so does not alter the fact that
the task was undertaken on behalf of the FDIC and that it was
within the building manager’s authority. It was thus presunptively
at least in part a building nanagenent activity. There is no
factual allegation suggesting otherw se. We conclude that the
district court did not err in holding that the record properly
supported summary judgnent for Western (subject only to
clarification regarding the third anended petition’s m ssing
pages) .
Concl usi on

On this record, we cannot be absolutely sure that the third
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anended petition triggered Northern’s duty to defend and thus that
Northern owed a duty to indemmify. Since we expect that this
matter can weasily be cleared up below, we remand for a
determnation of the contents of the third anended petition’s
m ssi ng pages. If the contents of these pages do not deviate
materially fromthe above-referenced factual all egations contained
in the second anended petition, Wstern is entitled to sumary

judgnent on all issues.

VACATED and REMANDED wi th instructions
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