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OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON

Respondent - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas

January 11, 2000

Bef ore KING Chief Judge, and REAVLEY and BENAVIDES, Circuit
Judges.

KING Chief Judge:

Greg Marvin Matthew appeals the district court’s denial of
his petition for a wit of habeas corpus, arguing that the court
erred in ruling that in pleading nolo contendere, he waived his
claimthat the State violated his constitutional rights when it
failed to disclose allegedly material excul patory information.

W affirm

FACTS AND PROCEDURAL BACKGROUND



On January 26, 1994, Greg Marvin Matthew, having been
accused of raping his step-daughter, pleaded nolo contendere to
the charge of aggravated sexual assault of a child. After the
entry of the plea, the state trial court found Matthew guilty of
aggravat ed sexual assault of a child and sentenced himto a
si xteen-year termof inprisonnent. Matthew subsequently filed a
direct appeal, which was dism ssed for lack of jurisdiction.

On February 28, 1995, Matthew filed an application for
habeas relief in state court. He argued that his counsel had
been ineffective and that the State had failed to disclose
excul patory evidence. The state trial court, in witten reasons,
found that Matthew s counsel was not ineffective but did not nake
any specific findings or conclusions regarding Matthew s claim
that the prosecutor had w thheld excul patory evidence. The Texas
Court of Crimnal Appeals denied Matthew s habeas application
W t hout an evidentiary hearing and without witten reasons.

In Cctober, 1995, Matthew filed a petition for a wit of
habeas corpus in federal district court.?! He averred that the
prosecution “failed to disclose two or nore exhibits of
excul patory evidence which woul d have established [his] innocence

to the charge.” Relying on Brady v. Maryland, 373 U S. 83

(1963), Matthew argued that “[t]his overt violation rendered

[ hi n] incapable of making a voluntary decision on howto pleald

! Matthew initially proceeded pro se but then requested and
was granted appoi ntnent of counsel.
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and] present a viable defense [and] forced [hin] into an
involuntary ‘No-Contest’ Plea[].” He further asserted that his
counsel was ineffective. The respondent opposed the petition,
argui ng that Matthew s counsel was not ineffective and that

Mat t hew, havi ng pl eaded nol o contendere, had wai ved his “Brady”
chal | enge.

Noting that several circuits had rejected the respondent’s
wai ver argunent, the nmagistrate judge to whomthe matter was
prelimnarily assigned concluded that Matthew s plea did not
wai ve his “Brady claim” The nmagistrate judge reasoned that the
all egation that the prosecution had wthheld evidence, if true,
woul d affect “the very integrity of the plea process.” The
magi strate judge then ordered that an evidentiary hearing be
hel d.

Before receiving testinony at the evidentiary hearing, the
magi strate judge admtted into evidence ten exhibits, consisting
of docunents that the assistant district attorney (“ADA’) had
received fromChild Protective Services (“CPS’). Anong these
docunents were affidavits and reports describing instances of the
vi cti mdenyi ng that she had been sexually abused and asserting
that Matthew “did not do anything to [her] in the past.” Those
statenents preceded the victims “outcry” of abuse. One

affidavit, conpleted by the victims case worker, refers to a

post-outcry statenment by the victimindicating that an epi sode of



sexual abuse had taken place on Christmas.? The docunents al so
include a letter fromthe victinm s nother, case-worker notes and
psychi atric assessnents, and nedical reports indicating that the
vi cti m showed physical signs of severe sexual abuse.

At the evidentiary hearing, the magi strate judge heard
testinony fromthe petitioner, the attorney who represented him
at his plea hearing, and the ADA who handl ed the case for the
State. The magi strate judge al so received proffers fromfive
W t nesses offered by the respondent to challenge the materiality
of the undiscl osed evidence. The ADA testified that he provided
Matthew s attorney with a copy of the indictnent, the probable
cause affidavit, and a report of a nedical exam nation revealing
findings consistent with “nultiple episodes of vagi nal
penetration.” He was unable to recall providing Matthew with any
ot her docunents, but he indicated that he would not have turned
over the CPS docunents w thout a court order, which had not been
i ssued.® The ADA said he did not consider the w thheld docunents
to be excul patory because he viewed the victims pre-outcry
denials to be typical of a “delayed outcry” situation.

Matt hew s counsel at the plea hearing testified that he

recalled reviewi ng the prosecutor’s report, the police report,

2 Matthew s step-daughter alleged repeated sexual abuse.
The indictnment charged Matthew with the sexual assault of a child
on or about April 1, 1993.

8 The district court noted that “C.P.S. files are
confidential under Texas |law and their contents are not to be
di scl osed absent court order.”



the indictnent, and a nedical report. He also testified that he
had not conducted any additional discovery or investigation. He
stated that Matthew had denied the abuse and had focused on
obt ai ning the shortest possible sentence.

Matthew testified that his | awer had shown himonly a
medi cal report and the capias warrant. He said that he had
mai nt ai ned his innocence to his attorney and, as the record
reflects, throughout the nolo contendere plea colloquy. He
clainmed that, after being sentenced, he wote to CPS and
requested records related to the investigation. He initially
received a nedical report, the case worker’s affidavit noting the
accusation of abuse on Christmas, and the affidavit in which the
victi mdeni ed that Matthew had “do[ne] anything to [her] in the
past.” Matthew asserted that he was unaware that the victim had
al | eged abuse on Christmas and that, had he known of this
i nformati on, he woul d have supplied an alibi placing him
el sewhere at the tine. He also indicated that he thought that
CPS had brai nwashed his step-daughter, and he insisted that he
woul d have gone to trial if he had known about the undi scl osed
docunents.

The parties filed post-evidentiary hearing briefs. The
magi strate judge again rejected the respondent’s argunent that
Mat t hew wai ved his “Brady clainf by pleading nolo contendere.
Despite characterizing the case agai nst Matthew as strong, he

found that the w thheld evidence was material, concluding that



had the evidence been discl osed, Matthew woul d have refused to
pl ead nol o contendere and insisted on having a trial. The

magi strate judge also found Matthew s ineffective-assistance-of -
counsel claimto be without nerit.

Matthew filed untinely objections to the nmagistrate’s
report, arguing that the magistrate judge had erred in finding
that his ineffective-assistance-of-counsel claimwas w thout
merit. The respondent filed an untinely notion for an extension
of time within which to file objections to the magistrate’s
report. The district court granted the notion, and the
respondent subsequently filed objections, arguing that the
magi strate judge had applied the wong standard to determ ne the
materiality of undisclosed evidence in a guilty or nolo
contendere plea situation and had erred in finding that the
undi scl osed evidence was material. The respondent further
averred that the magistrate judge had erred in finding that
Matt hew s nol o contendere plea did not waive his “Brady claim”
Finally, the respondent argued that the magi strate judge should
not have considered Matthew s ineffective-assistance-of-counsel
cl ai mand shoul d have held instead that the claimwas wai ved by
hi s pl ea.

The district court adopted the magi strate judge’s findings
wth regard to the claimof ineffective assistance of counsel but
declined to accept his recommendation with regard to the claim

that the State failed to disclose excul patory evidence. It



characterized as an understatenent the magi strate judge’s
description of the case against Matthew as being strong, and
noted that efforts of Matthew s |awers were directed at al
tinmes at obtaining plea offers of a sentence acceptable to
Matt hew. Based on its reading of the lawin this circuit, the
district court held that Matthew s nol o contendere plea waived
his “Brady claim” Accordingly, the district court did not
resol ve the question whether the undiscl osed evi dence was

mat eri al .

Matthew filed an application for a certificate of probable
cause (“CPC’), arguing only that the district court erred in
finding that his nolo contendere plea waived his “Brady claim”
He also filed a notice of appeal. The district court denied the
request for a CPC. This court granted a CPC' to address the
question whether a plea of nolo contendere wai ves any Brady-based

chal l enge to the plea.

1. WHETHER MATTHEW S CLAI M | S TEAGUE- BARRED
This court has not yet resolved whether a nol o contendere or

guilty plea waives a subsequent Brady-based chall enge. See

4 Matthew filed his habeas petition prior to the effective
date of the Antiterrorismand Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996), so that Act’s
provi sions do not govern the disposition of his petition. See
Li ndh v. Mirphy, 521 U S. 320 (1997). A prisoner whose habeas
petition was filed before April 24, 1996 needs a CPC, instead of
a certificate of appealability, for his appeal to proceed. See
G een v. Johnson, 116 F.3d 1115, 1120 (5th Cr. 1997).
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Barnes v. Lynaugh, 817 F.2d 336, 338 (1987).° As Matthew points

out, a number of our sister circuits have had occasion to address
the issue he raises, and have generally held that a defendant
pl eading guilty may chall enge his conviction on the ground that

the State failed to disclose material excul patory evidence prior

to entry of the plea. See Sanchez v. United States, 50 F.3d 1448

(9th Gr. 1995); United States v. Wight, 43 F.3d 491 (10th Cr

1994); Tate v. Wod, 963 F.2d 20 (2d Gr. 1992); Wite v. United

States, 858 F.2d 416 (8th Cr. 1988), cert. denied, 489 U S 1029

(1989); Canpbell v. Mrshall, 769 F.2d 314 (6th Cr. 1985), cert.

deni ed sub nom, Canpbell v. Mrris, 475 U S. 1048 (1986). But

see Smth v. United States, 876 F.2d 655 (8th Cr.) (holding that

a Brady claimdid not survive entry of a guilty plea), cert.

denied, 493 U. S. 869 (1989); United States v. Ayala, 690 F. Supp.

1014, 1016 (S.D. Fla. 1988) (stating that a Brady violation does
“not affect the consensual nature of the plea thereby inpairing

its validity”); United States v. Wl czik, 480 F. Supp. 1205 (WD

Pa. 1979) (“[A] defendant cannot expect to obtain Brady materia
for use in a pretrial decision to plead guilty.”). However,
before we may address the nerits of Matthew s claim we nust
determ ne whether we are barred fromproviding the relief Mtthew

seeks by Teague v. Lane, 489 U S. 288 (1989).

5 |n Barnes, we determ ned that we did not need to address
issues simlar to those Matthew rai ses because we did not view
the information that was allegedly not disclosed to be Brady
material. See 817 F.2d at 339.



“A threshold question in every habeas case . . . is whether
the court is obligated to apply the Teaque rule to the

defendant’s claim” Caspari v. Bohlen, 510 U S. 383, 389 (1994).

In the instant case, the respondent did not raise inits initial
briefs the issue of whether Matthew s claimis Teague-barred. W
may, however, exercise our discretion and consi der a Teaque
def ense even though the State has inplicitly waived it. See
Caspari, 510 U. S. at 389 (“[A] federal court nmay, but need not,
decline to apply Teaque if the State does not argue it.”); Fisher
v. State, 169 F.3d 295, 304-05 (5th Gr. 1999) (applying Teaque
despite State’'s inplicit waiver). W decide to do so here.®

The Teague rul e precludes us from applying “new
constitutional rules of crimnal procedure . . . to those cases
whi ch have becone final before the new rul es are announced.”
Teaque, 489 U. S. at 310 (plurality opinion). The Suprene Court
has directed that we apply Teague by proceeding in three steps.

See Caspari, 510 U. S. at 390. First, we nust determ ne the date

on which Matthew s conviction and sentence becane final. Next,
we nust “[s]urve[y] the |legal |andscape as it then existed and
determ ne whether a state court considering [the defendant’s]
claimat the tinme his conviction becane final would have felt

conpel l ed by existing precedent to conclude that the rule [he]

6 Before oral argunent in this case, the court directed the
parties to address the question whether Matthew s petition sought
the application of a new rule of constitutional crimnal
procedure such that Teague woul d counsel against a grant of
habeas relief.



seeks was required by the Constitution.” 1d. (citations and
internal quotation marks omtted; alterations in original). W
reach the third step only if we find that Matthew s cl ai m
necessitates a new rule. Under those circunstances, we nust
determ ne that the newrule falls within either of two narrow
exceptions before we may announce it, and apply it to Matthew s

case. See id.; Penry v. Lynaugh, 492 U S. 302, 313 (1989).

Matt hew entered his plea on January 26, 1994. Al though he
attenpted to appeal his conviction, his direct appeal was
di sm ssed on July 18, 1994 because Matthew failed to acquire the

court’s perm ssion before appealing. See Lyon v. State, 872

S.W2d 732 (Tex. Crim App. 1994).7 Matthew s conviction
therefore becane final for purposes of Teague on COctober 17, 1994
— 91 days (the 90th day falling on a Sunday), after his appeal
was di smssed. See 28 U.S.C. § 2101; Caspari, 510 U S. at 390-

91; Giffith v. Kentucky, 479 U S. 314, 321 n.6 (1987); Sur. CI.

R 13.1, & 30.1. W next turn to the task of surveying the | egal

| andscape as it existed in October 1994.

A. A New Rule of Crimnal Procedure?
An assessnent of whether a new rule would be required in

order for Matthew to prevail necessitates an understandi ng of the

" Matthew s direct appeal stated that statements were
coerced and that “Defendant will show that all original
statenents by the Plantif [sic] contained information that woul d
have the Defendant acquited [sic] and these statenents and facts
were not brought forth.”
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propositions Matthew nust establish in order to be successful.

. Gay v. Netherland, 518 U S 152, 167 (1996) (identifying

propositions that needed to be proved as part of a Teague
analysis). Matthew was charged with sexually assaulting his

st ep-daughter, and faced a possible prison termof ninety-nine
years if convicted. Hi s attorneys, so the district court found,
directed their efforts at obtaining the best possible plea
bargain. WMatthew now seeks federal habeas review of his

convi ction based on his nolo contendere plea, and argues that the
State’s failure to disclose statenents obtained by CPS fromhis
st ep-daughter prior to entry of his plea constitutes a Brady
violation that rendered his plea invalid. To prevail, he would
need to establish that (1) failure to disclose the material at
issue prior to entry of his plea constitutes a Brady violation;
and (2) the antecedent constitutional violation rendered his
guilty plea invalid, and thus his claimis not waived by his
plea.® W next assess whether a new rule would be required in

order to establish either of these propositions. See id.

8 Aternatively, he would need to establish that the
State’s failure to disclose “material” excul patory information
prior to entry of his plea violates the Due Process C ause
because it rendered the plea invalid or otherw se
constitutionally suspect. This line of reasoning could include

an argunent that the definition of “material” information shoul d
be derived fromthe Brady v. Maryland |line of cases. Because
this line of reasoning, like the first, depends on the finding

that Matthew s plea was invalid, any conclusions we draw with
respect to the legal |andscape regarding the validity of pleas
woul d apply to this alternative reasoning.

11



1. A Brady Violation?

Under Brady v. Maryland, 373 U S. 83 (1963), a prosecutor

has a duty to disclose evidence favorable to a defendant when
that evidence is material to either guilt or punishnment. See 373
U S at 87. The Suprene Court has not as yet ruled on whether a
prosecutor’s failure to disclose material excul patory information
prior to entry of a guilty plea® violates the U S. Constitution.

A review of the Court’s Brady v. Maryl and |Iine of cases, however,

tends to counter, rather than support, the proposition Mtthew
woul d need to establish in order to prevail.

The prosecutor’s duty to disclose material excul patory
information is based in the Due Process Cl ause of the Fourteenth
Amendnent, and exists to ensure that the accused receives a fair
trial, i.e., that an inpartial party s assessnent of the
defendant’s guilt is based on all the avail abl e evidence. See

Mooney v. Hol ohan, 294 U. S. 103, 112 (1935) (describing the due

process requirenent as “a requirenent that cannot be deened to be
satisfied . . . if a State has contrived a conviction through the
pretense of a trial which in truth is but used as a neans of
depriving a defendant of liberty through a deliberate deception

of court and jury by the presentation of testinony known to be

® Under Texas law, a plea of nolo contendere has the sane
| egal effect as a plea of guilty, with an exception not
applicable here. See Tex. CooE CRM P. ANN. art. 27.02(5). 1In
any event, we may apply law regarding guilty pleas to pleas of
nol o contendere. See Carter v. Collins, 918 F.2d 1198, 1200 n.1
(5th Gr. 1990).
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perjured”). As the Brady Court noted, “[t]he principle of Money
V. Hol ohan is not punishnment of society for m sdeeds of a
prosecutor but avoidance of an unfair trial to the accused.

A prosecution that w thholds evidence on demand of an accused
which, if made avail able, would tend to excul pate hi mor reduce
the penalty hel ps shape a trial that bears heavily on defendant.”

Brady v. Maryland, 373 U S. at 87-88.

The subsequent inclusion of inpeachnent evidence under the

Brady rule, see United States v. Bagley, 473 U S. 667, 676

(1985); Gglio v. United States, 405 U. S. 150, 154 (1972), was

al so based on the potential effect of undisclosed information on

ajury' s determnation of guilt. See id. (citing in support

Napue v. Illinois, 360 U S. 264, 269 (1959)(“The jury’'s estinmate
of the truthfulness and reliability of a given w tness nay well
be determ native of guilt or innocence . . . .”)). Thus, as was

the case in Brady v. Maryland, 373 U S. at 87-88, the Court’s

concern focused on ensuring that jury or judge determ nations of
guilt beyond a reasonabl e doubt were not contrived through a
prosecutor’s withholding of material information favorable to the
def endant .

The Court’s definition of “material information” also
reflects the Brady rule’ s purpose of ensuring a fair trial. The
state’s obligation to disclose favorable information extends only

toinformation that is materi al . See Bagl ey, 473 U.S. at 674-75.

“[T] he prosecutor is not required to deliver his entire file to

13



def ense counsel, but only to disclose evidence favorable to the
accused that, if suppressed, would deprive the defendant of a
fair trial . . . .” 1d. at 675 (footnote onmtted).® An earlier
argunent that the materiality test should be defined in terns of
the defendant’s ability to prepare for trial (rather than in
ternms of factfinders’ assessnents of guilt) was explicitly

rejected by the Court in United States v. Agurs, 427 U S. 97

(1976). As the Court explained, to base the materiality

requi renent on the effect of the undisclosed information on the
defendant’s ability to prepare for trial would be unacceptable in
part because such a standard woul d “necessarily enconpass
incrimnating evidence as well as excul patory evi dence, since
know edge of the prosecutor’s entire case would al ways be usef ul
in planning the defense.” |d. at 112 n.20.!! Because the

state’s duty extended only to excul patory information, defining

10 | n subsequent cases, the Court has clarified the
materiality requirenent, and in so doing has underscored the
fundanental tie to the concept of a fair trial. See, e.q., Kyles

v. Witley, 514 U S. 419, 434 (1995) (“The question is not

whet her the defendant would nore |ikely than not have received a
different verdict with the evidence, but whether in its absence
he received a fair trial, understood as a trial resulting in a
verdi ct worthy of confidence.”).

11 |ssues related to defense strategies and other pretria
deci sions were al so touched upon in Bagley, 473 U S. at 682-83.
The Bagl ey Court noted that any influences that nondi scl osure
m ght have on pretrial decisions could be assessed in the sane
manner as other nondisclosures, i.e., via the materiality test
set forth in that case. Under that test, the court nust assess
whet her there was a “reasonabl e probability” that had disclosure
occurred, the outcone of the trial would have been different.
See Bagley, 473 U S. at 682-83, 684 (enphasis added).
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the materiality requirenent in ternms of defense strategies would
be at odds with the scope and purpose of the Brady rule.

The Brady rule’s focus on protecting the integrity of
trials suggests that where no trial is to occur, there may be no
constitutional violation. While describing the purpose of the
Brady rule and of the rule’s materiality requirenent, the Bagley
Court noted that

unl ess the om ssion deprived the defendant of a fair trial,
there was no constitutional violation requiring that the
verdi ct be set aside; and absent a constitutional violation,
there was no breach of the prosecutor’s constitutional duty
to discl ose. :

. But to reiterate a critical point, the prosecutor
w Il not have violated his constitutional duty of disclosure
unless his omssion is of sufficient significance to result
in the denial of the defendant’s right to a fair trial.

Bagl ey, 473 U. S. at 675-76 (quoting United States v. Agurs, 427

U S 97, 108 (1976)); see also id. at 678 (“[S]uppression of

evi dence anobunts to a constitutional violation only if it
deprives the defendant of a fair trial.”).!? Because a Brady
violation is defined in terns of the potential effects of

undi scl osed information on a judge’'s or jury' s assessnent of

12 The Court has recently restated the distinction between
a Brady violation and a failure to disclose information:

[T]he term “Brady violation” is sonetines used to refer to
any breach of the broad obligation to disclose excul patory
evidence — that is, to any suppression of so-called “Brady
material ”— al t hough, strictly speaking, there is never a
real “Brady violation” unless the nondi scl osure was so
serious that there is a reasonable probability that the
suppressed evidence woul d have produced a different verdict.

Strickler v. Geene, 119 S. C. 1936, 1948 (1999) (footnotes
omtted).
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guilt, it follows that the failure of a prosecutor to disclose
excul patory information to an individual waiving his right to

trial is not a constitutional violation.'® |In waiving his or her

13 Sonme Court opinions contain | anguage that appears to
broaden the reach of Brady v. Maryland to enconpass al
“proceedi ngs” and “pretrial” decisions. See, e.qg., United States

v. Bagley, 473 U S. 667, 682 (1985) (“The evidence is materi al
only if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceedi ng would
have been different.”); id. at 682-83 (“[T]he nore specifically
the defense requests certain evidence, . . . the nore reasonable
it is for the defense to assune fromthe nondi scl osure that the
evi dence does not exist, and to make pretrial and trial decisions
on the basis of that assunption.”). These statenents, however,
do not dictate the conclusion that the disclosure of Brady
material is necessary to protect the due process rights of those
who plead guilty.

Reference to pretrial decisions was no doubt triggered by
argunents that reliance on the prosecutor’s inconplete responses
to a request for Brady material could cause defense counsel to
“abandon |ines of independent investigation, defenses, or trial
strategies that it otherw se would have pursued.” Bagley, 473
U S at 682. Thus, it is highly uncertain whether included
wthin “pretrial decisions” are decisions regardi ng whether or
not to plead guilty. Reference to a “proceeding” in the Bagl ey
opinion had as its basis the Court’s fornulation of the
“prejudi ce” conponent of its conpetency-of-counsel test in
Strickland v. Washington, 466 U S. 668, 694 (1984). See Bagl ey,
473 U.S. at 682 (“And in Strickland v. Washington, the Court held
that a new trial nust be granted when evidence is not introduced
because of the inconpetence of counsel only if ‘there is a
reasonabl e probability that, but for the counsel’s unprofessional
errors, the result of the proceeding would be different.’”
(citation omtted)(quoting Strickland, 466 U S. at 694)). That
the Strickland Court’s fornul ati on contenpl ated a proceedi ng at
which a factfinder was responsible for determning a defendant’s
guilt or innocence is denonstrated by reading on: “In making the
determ nati on whether the specified errors resulted in the
requi red prejudice, a court should presune, absent challenge to
t he judgnent on grounds of evidentiary insufficiency, that the
judge or jury acted according to law.” Strickland, 466 U S. at
694 (enphasis added). Again, a court review ng these statenents
woul d not feel conpelled to conclude that the U S. Constitution
requires that an individual pleading guilty is entitled to the
sane Brady-based protection as an individual pleading not guilty.

16



right to trial, the defendant elim nates the opportunity for a
prosecutor to “contrive[] a conviction through the pretense of a
trial which in truth is but used as a neans of depriving a
defendant of liberty through a deliberate deception of court and

jury . Mooney, 294 U.S. at 112. Instead, conviction is
supported by the defendant’s plea.

In light of the Court’s Brady v. Maryland |line of cases, it

is apparent to us that, at a mninmum a state court would not
have felt conpelled to hold that the prosecutor’s failure to
supply Matthew with the CPS docunents prior to entry of his plea
constituted a Brady violation. WMatthew, in order to establish
that a prosecutor’s failure to disclose excul patory information
prior to entry of a guilty plea is a Brady violation, would
requi re adoption of a newrule — one that seeks to protect a
def endant’ s own deci si on nmaki ng regarding the costs and benefits
of pleading and of going to trial.

Qur conclusion that Matthew seeks a new rule is not at odds
W th cases he cites in support of his argunents. By Cctober
1994, a nunber of court opinions had suggested that pleas could
be collaterally attacked on grounds that the state failed to

di scl ose material excul patory information. See, e.qg., Tate v.

Wod, 963 F.2d 20 (2d Gr. 1992); Wite v. United States, 858

F.2d 416 (8th Cr. 1988); Mller v. Angliker, 848 F.2d 1312 (2d

Cr. 1988); Canpbell v. Marshall, 769 F.2d 314 (6th Cr. 1985);

Fambo v. Smith, 433 F. Supp. 590 (WD.N.Y.), aff’d, 565 F.2d 233

17



(2d Cr. 1977). The Sixth Crcuit assumed for purposes of its

opi nion that a Brady violation had occurred, see Canpbell, 769

F.2d at 315, but subsequently noted that “there is no authority

w t hin our know edge hol ding that suppression of Brady materi al
prior to trial anobunts to a deprivation of due process.” |d. at
322. The Eighth Crcuit foll owed Canpbell’s approach. See
Wiite, 858 F.2d at 422. Thus, neither court found that a
prosecutor’s failure to disclose excul patory information prior to
entry of a plea was a violation of the U S. Constitution.

The Second Circuit’s approach in Mller and Tate |inks
directly nondi scl osure and the Due Process Cl ause. However, in
light of the Court’s holdings, the Second Circuit’s approach
woul d appear to adopt a newrule. The MIler court adapted the
Suprene Court’s materiality test in order for it to be applicable
to the plea context. See 848 F.2d at 1322. Under Mller’s
“objective” test, information is material “if there is a
reasonabl e probability that but for the w thhol ding of the
informati on the accused woul d not have entered [counsel’ s]
recommended pl ea but would have insisted on going to full trial.”
Id. The enphasis in this test is not on the influence the
undi scl osed i nformati on possi bly woul d have had on the fairness
of atrial — the focus of Brady rule’s materiality test — but

i nstead on the accused’ s deci sion making process.! The Mller

14 Conpare Mller’'s test with the Court’s description in
HIl v. Lockhart, 474 U S. 52, 58-59 (1985), of how the two-part
test laid out in Strickland v. WAshi ngton, 466 U S. 668 (1984),

18



court’s test, in defining “material” information in a manner
separated fromboth trial outconmes and counsel’s reconmendati on
arguably creates a due process right where none previously
exi st ed.

State courts’ decisions, see Caspari, 510 U S. at 395 (“[I]n

t he Teague anal ysis the reasonable views of state courts are
entitled to consideration along with those of federal courts.”),
were al so not such that a state court reviewing Matthew s claim
woul d have felt conpelled to decide that the rule he seeks is

required by the U S. Constitution. See, e.q., State v. Sinons,

731 P.2d 797 (ldaho . App. 1987) (finding failure to disclose

shoul d be applied to challenges to guilty pleas raising clains of
i neffectiveness of counsel. Under the H Il test, a petitioner
must show that (1) his counsel’s advice was not “wthin the range
of conpetence denmanded of attorneys in crimnal cases,” and (2)
that “there is a reasonable probability that, but for the
counsel’s errors, he would not have pleaded guilty and woul d have
insisted on going to trial.” 1d. Particularly relevant is the
Court’s description of how the second “prejudice” portion of the
Strickland test would be applied in cases involving guilty pleas:

In many guilty plea cases, the “prejudice” inquiry wll
closely resenble the inquiry engaged in by courts review ng
i neffective-assistance chall enges to convictions obtained
through a trial. For exanple, where the alleged error of
counsel is a failure to investigate or discover potentially
excul patory evidence, the determ nati on whether the error
“prejudi ced” the defendant by causing himto plead guilty
rather than go to trial will depend on the |ikelihood that
di scovery of the evidence would have | ed counsel to change
his recomendation as to the plea. This assessnent, in
turn, will depend in large part on a prediction whether the
evi dence |likely would have changed the outcone of a trial.

[ T] hese predictions of the outcone at a possible trial,
wher e necessary, should be nade objectively .

HIl, 474 U S. at 59 (enphasis added). Thus, in the HIIl test, a
tie to trial outcones is maintained.
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mat eri al excul patory information could render counse

ineffective); Lee v. State, 573 S.W2d 131 (Mb. C. App. 1978)

(hol di ng, based on the absence of contrary law, that failure to
di scl ose material excul patory information entitled defendant to a

w thdrawal of his plea); Ex parte Lewis, 587 S.W2d 697 (Tex.

Crim App. 1979) (holding that a prosecutor’s duty to disclose
favorabl e information extends to defendants pleading guilty).

But see Schmdt v. State, 647 P.2d 796 (ldaho C. App. 1982)

(hol di ng defendant who pleads guilty waives his right to
di scl osure of evidence by the prosecutor). For exanple, although
the Texas Court of Crimnal Appeals’ 2-1 decision in Lewis would
appear to dictate at least a portion of the result that Mtthew
seeks, it is not clear fromthe opinion whether the duty-to-
di scl ose hol ding was based in the U S. Constitution, or in
Article 2.01 of the Texas Code of Crimnal Procedure. Article
2.01 sets forth the duties of district attorneys. The | ast
sentence of the article, added in 1965, states that “[t]hey shal
not suppress facts or secrete w tnesses capable of establishing
the i nnocence of the accused.” The absence in Lewi s of any
materiality-based [imtation on the duty to discl ose suggests
that the U S. Constitution was not the basis for the opinion.

On the basis of our review of the | egal |andscape existing
in Cctober 1994, we cannot conclude that a state court would have
felt conpelled to decide that a prosecutor’s failure to disclose

excul patory information prior to entry of a guilty or nolo
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contendere plea was a Brady violation, or otherwise a violation
of the Due Process Clause. W turn next to a consideration of
whet her a state court would have seen the nondi scl osure of which

Mat t hew conpl ains as rendering his plea invalid.?®®

2. An lIlnvalid Pl ea?

It has | ong been the case that a valid guilty plea bars
habeas review of nost non-jurisdictional clains alleging

ant ecedent violations of constitutional rights. See Tollett v.

Henderson, 411 U. S. 258, 267 (1973); Barnes v. Lynaugh, 817 F.2d

336, 338 (5th Cr. 1987). Anong clains not barred are those that
chal l enge “the very power of the State to bring the defendant

into court to answer the charge against him?” Blackl edge v.

Perry, 417 U. S. 21, 30 (1974), and those that challenge the

validity of the guilty plea itself. See H Il v. Lockhart, 474

U S 52, 58 (1985); Haring v. Prosise, 462 U S. 306, 320 (1983);

Tollett, 411 U. S. at 267; Barnes, 817 F.2d at 338. A plea not
voluntarily and intelligently made has been obtained in violation

of due process and is void. See MCarthy v. United States, 394

15 Al t hough we conclude that Matthew s claimrequires a new
rule with regard to the first proposition he asserts — that the
nondi scl osure was a Brady violation — we think we nust al so
assess whet her Matthew s second proposition — that the
nondi scl osure rendered his plea invalid — would also require a
new rule. This is due primarily to the alternative argunent set
forth in note 8 supra. Even if the nondisclosure is not a Brady
violation, it may be argued (and Matthew appears on occasion to
be arguing) that it made it inpossible for Matthew to enter a
knowi ng and intelligent plea.
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U S. 459, 466 (1969).

Matt hew s cl ai m does not chall enge the power of the State to
bring himinto court. Thus, the only neans avail able for
chal l enging his conviction is to claimthat his plea is invalid,

i.e., it was not knowi ngly and voluntarily entered into. See

Mabry v. Johnson, 467 U. S. 504, 508 (1984) (“It is well-settled
that a voluntary and intelligent plea of guilty made by an
accused person, who has been advi sed by conpetent counsel, may
not be collaterally attacked.”). W nust therefore determ ne
whet her a state court in October 1994 would have felt conpelled
to rule that Matthew s due process rights were viol ated because
of the failure to disclose the CPS docunents, whether or not that
failure amounts to a Brady violation. W again find that, given
the | egal | andscape in existence at the tinme of Matthew s
conviction, a state court would not have felt conpelled to hold
in Matthew s favor, and thus that a new rule woul d be required.
The test for determning a guilty plea’s validity is
““whether the plea represents a voluntary and intelligent choice
anong the alternative courses of action open to the defendant.’”

HIl, 474 U S. at 56 (quoting North Carolina v. Alford, 400 U. S.

25, 31 (1970)). Courts assessing whether a defendant’s plea is
valid look to “all of the relevant circunstances surrounding it”,

Brady v. United States, 397 U S. at 749, and nmay consi der such
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factors as whether there is evidence of factual guilt.?

Al t hough the Court’s opinions have often used both
“voluntary” and “intelligent” to describe various characteristics
of constitutionally valid guilty pleas, ! several conditions
appear necessary. The defendant pleading guilty nust be

conpetent, see Brady v. United States, 397 U S. at 756, and nust

have notice of the nature of the charges against him see

Henderson v. Mrvrgan, 426 U S. 637, 645 n.13 (1976); Smth v.

O Gady, 312 U. S. 329, 334 (1941). The plea nust be entered
“voluntarily,” i.e., not be the product of “actual or threatened
physical harm or . . . nental coercion overbearing the will of
t he defendant” or of state-induced enobtions so intense that the
def endant was rendered unable to weigh rationally his options

wth the help of counsel. Brady v. United States, 397 U S. at

16 Al though courts may consi der whether a factual basis for
a guilty plea exists in their assessnents of its validity, it has
generally been held that the Constitution does not require that
they ensure such a basis exists. See, e.qg., H ggason v. dark,
984 F.2d 203, 208 (7th Gr. 1993) (“‘Strong evidence of quilt’
may suffice to sustain a conviction on an Alford plea, and may be
essential under [FED. R CRM P.] 11, but it is not necessary to
conply with the Constitution.” (quoting Alford, 400 U S. at 31)).

17 Conpare Brady v. United States, 397 U S. 742, 756 (1970)
(describing a plea intelligently made as one that has been
entered by a defendant with notice of the nature of the charges
against hin, with Marshall v. Lonberger, 459 U S. 422, 436
(1983) (describing the sane characteristic as belonging to a
voluntary plea). The Court has also described a voluntary plea
internms of an intelligent adm ssion of guilt. See Henderson v.
Morgan, 426 U.S. 637, 645 n.13 (1976). As a result, we
concentrate on the characteristics of valid guilty pleas, and do
not attenpt to link those characteristics to nmaking a plea
“voluntary” or “intelligent.”
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750; Machibroda v. United States, 368 U S. 487, 493 (1962) (“A

guilty plea, if induced by prom ses or threats which deprive it
of the character of a voluntary act, is void.”); Mller v.
Angliker, 848 F.2d 1312, 1320 (2d Gr. 1988). The defendant nust
al so understand the consequences of his plea, including the
nature of the constitutional protection he is waiving.

Hender son, 426 U. S. at 645 n.13; Brady v. United States, 397 U.S.

at 755; Machi broda, 368 U S. at 493 (“Qut of just consideration

for persons accused of crine, courts are careful that a plea of
guilty shall not be accepted unless nmade voluntarily after proper
advice and with full understandi ng of the consequences.”)
(internal quotations and citation omtted); Mller, 848 F.2d at
1320. Finally, the defendant nust have avail abl e the advice of

conpetent counsel. Tollett, 411 U S. at 267-68; Brady v. United

States, 397 U. S. at 756; McMann v. Richardson, 397 U. S. 759, 771

& n.14 (1970). The advice of conpetent counsel exists as a
safeguard to ensure that pleas are voluntarily and intelligently

made. Cf. Henderson, 426 U. S. at 647 (“[l1]t may be appropriate

to presune that in nost cases defense counsel routinely explain
the nature of the offense in sufficient detail to give the
accused notice of what he is being asked to admt.”); Brady v.

United States, 397 U S. at 754 (suggesting that coercive actions

on the part of the state could be dissipated by counsel).
Matthew s claimis not that the state threatened him or

that the state made and then broke prom ses nade to him He does
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not allege that he was inconpetent.!® He does not suggest that

he did not understand the nature of the charges agai nst himor of
the constitutional protection he was waiving. Matthew does not
chal | enge the factual basis for his plea.'® He no |onger has a
claimof ineffective counsel. |In short, Mtthew does not suggest
that his plea | acks any of the characteristics that the Court has
held make up a voluntary and intelligent plea.

On this alone, a state court review ng Matthew s conviction
could determne that his plea was valid. Moreover, it would be
supported in this conclusion by the fact that Matthew stated at
his hearing that his plea was freely and voluntarily nmade, and
that he understood the nature of the charges against himand the
nature of the constitutional rights he was waiving. These
statenents act to create a presunption that in fact the plea is

val i d. See Bl ackl edge v. Allison, 431 U S. 63, 73-74

(1977) (“These cases do not in the | east reduce the force of the

original plea hearing. For the representations of the defendant,

8 |n Ex parte Lewis, 587 S.W2d 697 (Tex. Crim App.
1979), the information not provided to the trial attorney was
characterized by the court as raising questions of “the
applicant’s sanity at the tinme of the alleged offense, and of his
conpetency to stand trial.” 587 SSW2d at 700. It has |ong been
held that a conviction of a legally inconpetent accused is
invalid, see Bishop v. United States, 350 U. S. 961 (1956), and
that a guilty pleais valid only if made by a | egally conpetent
i ndi vi dual .

19 Texas law requires that “in no event shall a person
charged be convicted upon his plea wi thout sufficient evidence to
support the sane.” Tex. CooE CRM P. ANN. art. 1.15 (West 1991).

As is allowed under article 1.15, Matthew consented to the
stipul ation of evidence agai nst him
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his | awyer, and the prosecutor at such a hearing, as well as any
findings made by the judge accepting the plea, constitute a
form dable barrier in any subsequent coll ateral proceedings.
Sol emn decl arations in open court carry a strong presunption of
verity.”).

Matt hew s argunent reduces to one based on the assessnent
that had he had the undiscl osed information, he would have nade a
di fferent decision, i.e., had he known of the docunents and their
contents, he would, as he stated in his evidentiary hearing,
“have rolled the dice and risked going to jail for ninety-nine
years instead of pleading nolo to a sixteen-year plea bargain.”
The question, therefore, is whether a state court would have felt
conpell ed by existing law to hold that this nade Matthew s plea
i nvalid.

We conclude that the answer to this questionis “no.” A

state court reviewng Brady v. United States, one of the nore

i nportant cases setting forth the requirenents of valid guilty
pl eas, would find that the Court rejected an argunent very
simlar to Matthew s. See 397 U.S. at 750 (“[T]h[e] assunption
[that the accused woul d not have pleaded guilty except for the
death penalty provision] nerely identifies the penalty provision
as a “but for” cause of his plea. That the statute caused the
plea in this sense does not necessarily prove that the plea was
coerced and invalid as an involuntary act.”). Fromthis

| anguage, it would seemthat Matthew nust do nore than clai mthat
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t he nondi scl osure was the “but for” cause of his plea.
To gai n an understanding of what nore nay be required to

show the plea is “invalid as an involuntary act,” the state court
woul d undoubtedly turn to cases holding that a plea does not
preclude collateral attack on grounds that the state failed to

di scl ose favorable i nformation. See, e.qg., Tate v. Wod, 963

F.2d 20 (2d Cir. 1992); Wite v. United States, 858 F.2d 416 (8th

Cir. 1988); MIller v. Angliker, 848 F.2d 1312 (2d G r. 1988);

Canpbell v. Marshall, 769 F.2d 314 (6th Cr. 1985); Fanbo v.

Smith, 433 F. Supp. 590 (WD.N.Y.), aff’'d, 565 F.2d 233 (2d Cir.
1977).2° These opi nions, however, would provide little guidance.
In nost instances, the state court would find | anguage noting

t hat the undi sclosed information nust be the but for cause of the

plea, see, e.q., Tate, 963 F.2d at 24 (“The test of materiality

in the context of a plea is whether there is a reasonabl e

probability that but for the failure to produce such information
t he def endant woul d not have entered the plea but instead would
have insisted on going to trial.” (citing Mller, 848 F.2d at

1322)); Canpbell, 769 F.2d at 324 (“Certainly the know edge of

20 In reviewing the legal |andscape, the state court would
al so find a nunber of decisions holding that a guilty plea waives
a Brady-based challenge. See Smth v. United States, 876 F.2d
655 (8th Cir.) (holding that a Brady claimdid not survive entry
of a gquilty plea), cert. denied, 493 U S. 869 (1989); United
States v. Ayala, 690 F. Supp. 1014, 1016 (S.D. Fla. 1988)
(stating that a Brady violation does “not affect the consensual
nature of the plea thereby inpairing its validity”); United
States v. Wl czik, 480 F. Supp. 1205 (WD. Pa. 1979) (“[A]
def endant cannot expect to obtain Brady material for use in a
pretrial decision to plead guilty.”).
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[the undi sclosed information] was inportant to Canpbell and his
attorney, but we cannot say it would have been controlling in the
deci sion whether to plead.”), but little suggesting what a

def endant nust show in addition to denonstrate involuntariness.
Several courts’ opinions seemto acknow edge that their analysis
requi red extension of the definition of a valid plea. See
MIler, 848 F.2d at 1320 (“[E]Jven a guilty plea that was
‘“knowing’ and ‘intelligent’ nmay be vulnerable to challenge if it
was entered w thout know edge of material evidence w thheld by
the prosecution.”); Canpbell, 769 F.2d at 318 (“The question then
becones whether this nondisclosure renders involuntary Canpbell’s
ot herwi se voluntary plea, given wthout know edge of this
evidence.”); id. at 321 (“We believe that in Tollett and the
Brady Trilogy the Suprenme Court did not intend to insulate all

m sconduct of constitutional proportions fromjudicial scrutiny
sol el y because that m sconduct was foll owed by a plea which

ot herwi se passes constitutional nuster as know ng and
intelligent.”).2 Thus, rather that indicating how a defendant
may show his plea was made i nvoluntary by the undi scl osed
information, courts have sinply added to the requirenents of a
val id plea by suggesting that such a plea nmust be nade wth al

“material” excul patory evidence held by the prosecution.

2L The “Brady Trilogy” refers to three “qguilty plea” cases
the Suprenme Court decided on the sane day: Brady v. United
States, 397 U. S. 742 (1970); McMann v. Richardson, 397 U S. 759
(1970); and Parker v. North Carolina, 397 U S. 790 (1970).
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The state court reviewi ng these cases al so would be
confronted with reasoni ng supporting their holdings that is at
odds with Suprene Court opinions. For exanple, one reason given
for holding that a defendant pleading guilty may attack the plea
cl ai m ng nondi sclosure is that courts cannot “satisfy thensel ves
that pleas of guilty are voluntarily and intelligently nmade by
conpetent defendants wth adequate advice of counsel and that
there is nothing to question the accuracy and reliability of the
def endants’ adm ssions that they conmtted the crines with which

they are charged,” Brady v. United States, 397 U S. at 758,

w t hout material excul patory evidence before them See Fanbo v.

Smth, 433 F. Supp. 590, 599 (WD.N. Y. 1977). That courts may be
benefitted by a review of exculpatory information in discharging
their duties would be relevant only if those duties included
ascertaining the nature of the information on which the guilty
pl ea was based, and wei ghi ng avail abl e evi dence to determ ne

whet her there was a factual basis to support the plea.?? On

22 \What courts are required to do before accepting a guilty
pl ea has been laid out in the Federal Rules, and in a |line of
cases beginning with Boykin v. Al abama, 395 U S. 238 (1969).
Boykin requires that defendants have a hearing prior to entry of
the plea, at which there needs to be an affirmative show ng that
the decision to plead guilty was voluntarily and intelligently
made. Federal courts nust determne that the plea is voluntary,
see FED. R CRIM P. 11(d), advise defendants of their rights and
determ ne that the defendant understands the nature of the charge
and the effects of their plea, see FED. R CRm P. 11(c), and
ascertain sufficient facts to support entry of judgnent on the
basis of a guilty plea. See FED. R CRM P. 11(f). Several
states, including Texas, provide simlar protections. See, e.q.,
Tex. CooE CRM P. ANN. arts. 1.13, 1.14, & 1.15. These types of
protections attenpt to ensure that a defendant’s plea is
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these points, the Court’s description of the allegations in Hil
is illumnating:

Here petitioner does not contend that his plea was
“Involuntary” or “unintelligent” sinply because the State
through its officials failed to supply himw th information
about his parole eligibility date. W have never held that
the United States Constitution requires the State to furnish
a defendant with information about parole eligibility in
order for the defendant’s plea of guilty to be voluntary,
and i ndeed such a constitutional requirenent would be

i nconsistent with the current rules of procedure governing
the entry of guilty pleas in the federal courts. See Fed.
Rule &im Proc. 11(c).

474 U.S. at 56. Rule 11(c) al so says nothing about the court
needi ng to ascertain whether the state provided the defendant
W th access to material excul patory information, or on what

information the defendant’s guilty plea was based. Rule 11(f)
al so does not require a weighing of the evidence.?® In general

state courts are not required by the Constitution to ensure that

voluntary and intelligent, and that he is not “in the position of
pl eading voluntarily with an understandi ng of the nature of the
charge but without realizing that his conduct does not actually
fall within the charge.” Feb. R CRM P. 11, advisory commttee
notes (1966 Anendnents).

2 Under Rule 11(f), the court nmay use any neans
appropriate, see FED. R CRM P. 11 advisory commttee note (1974
Amendnents), to determ ne “that the conduct which the defendant
admts constitutes the offense charged in the indictnent or
information or an offense included therein to which the defendant
has pleaded guilty.” FED. R CRM P. 11 advisory commttee notes
(1966 Anendnents). The Rule does not require that the court
“wei gh evidence to assess whether it is even nore |likely than not
that the defendant is guilty.” United States v. Maher, 108 F. 3d
1513, 1524 (2d Cir. 1997); see also id. (“Indeed, when the court
considers a plea of quilty prior to trial, it often has no actual
evidence to assess.”). In fact, in cases involving nolo
contendere pleas, Rule 11(f) does not require courts to ascertain
whet her a factual basis for the plea exists. See FED. R CRM P.
11(f).
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a factual basis for a guilty plea even exists. See, e.q.,

H ggason v. dark, 984 F.2d 203, 207-08 (7th Cr. 1993); Smth v.

MCotter, 786 F.2d 697, 702 (5th Cr. 1986) (“State courts are
under no constitutional duty to establish a factual basis for the

guilty plea prior to its acceptance . . . .”); Wallace v. Turner,

695 F. 2d 545, 548 (11th Cr. 1983) (holding that the Due Process
Cl ause does not inpose a constitutional duty on state trial
judges to ascertain a factual basis before accepting a plea of
guilty or nolo contendere that is not acconpani ed by a clai m of

i nnocence); Wabasha v. Solem 694 F.2d 155, 157 (8th Gr. 1982)

(noting that factual basis requirenent conmes fromthe Federa

Rul es, not the Constitution); cf. MCarthy v. United States, 394

U S. 459, 465 (1969) (noting that the Rule 11 procedure “has not
been held to be constitutionally nmandated”).
Even nore problematic is reasoning based on the Court’s

observation in Brady v. United States, 397 U S. at 756, that the

decision to plead guilty is often heavily influenced by a

def endant’ s apprai sal of the prosecutor’s case. See, e.q.,
Mller, 848 F.2d at 1320. This observation, although undoubtedly
applicable to a | arge nunber of defendants, may be seen as

rat her weak support for holdings that all ow defendants to
chal l enge their pleas on grounds that the prosecution failed to
provide themw th excul patory information it held. The Court has
explicitly recogni zed that the decision whether to plead guilty

or goto trial is one nmade under circunstances of inconplete, and

31



often i naccurate, information. See, e.qg., McMann, 397 U. S. at

769 (“[T]he decision to plead guilty before the evidence is in
frequently involves the making of difficult judgnments. Al the
pertinent facts normally cannot be known unl ess w tnesses are
exam ned and cross-examned in court. Even then the truth wll
often be in dispute.”). Mstakes in calculating the strength of
the state’s case have been declared insufficient to render the

plea unintelligent or involuntary. See Brady v. United States,

397 U.S. at 757 (“A defendant is not entitled to withdraw his
pl ea nmerely because he discovers long after the plea has been
accepted that his cal culus m sapprehended the quality of the
State’s case . . . .”). State action |eading a counseled

def endant to perceive he has a weak case has been held
insufficient to render a resultant guilty plea invalid. See,

e.q., MMann, 397 U S. at 771 (holding that a defendant all eging

that he pleaded guilty solely because of a prior coerced
confession was not entitled to habeas review).

The state court would al so be faced with a basic problem If
it were the case that defendants assessing whether to pl ead
guilty must be given an opportunity to weigh the state’s case in
order to nmake a voluntary and intelligent decision, requiring
that “material” excul patory information be provided prior to
entry of a guilty plea would not achieve the objective. As the
Court noted in Agurs, 427 U S. at 112, Brady information would

provide only part of the picture. Wthout all of the state's
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i ncul patory evidence, the defendant could not realistically
assess the state’'s case against him Thus, the rule Mtthew
seeks may be seen as falling short in achieving its intended
results.

In light of our survey of the |egal |andscape, we again find
that Matthew requires a newrule in order to prevail.? As a
result, we turn next to an assessnent of whether the new rules
fall into either of the exceptions recognized by the Court. If
they do, we may announce them and apply themto Matthew s case.

Penry v. Lynaugh, 492 U S. 302, 313 (1989).

B. Exceptions to the Nonretroactivity Principle
The Teague Court identified two exceptions to the
nonretroactivity principle. Under the first exception, a new
rule “should be applied retroactively if it places ‘certain kinds
of primary, private individual conduct beyond the power of the

crimnal |aw nmaking authority to proscribe.”” Teaque v. lLane,

489 U. S. 288, 311 (1989) (plurality opinion) (quoting Mackey v.

24 W are aware of the Court’s statenents in Bousley v.
United States, 523 U S. 614 (1998) that appear to indicate that
Teaque is not applicable to Matthew s claim See 523 U S. at 620
(“The only constitutional claimnmde here is that petitioner’s
guilty plea was not knowing and intelligent. There is surely
not hi ng new about this principle . . . .”). W do not take these
statenents to nean that Teagque is inapplicable to any case
involving a claimthat a guilty plea is invalid. Teaque s new
rule doctrine “would be neaningless if applied at this | evel of
generality.” Sawer v. Smth, 497 U S 227, 236 (1990)(rejecting
petitioner’s argunent that Caldwell v. M ssissippi, 472 U S. 320
(1985), “was dictated by the principle of reliability in capital
sentencing”).
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United States, 401 U S. 667, 692 (1971)(Harlan, J., concurring in

part and dissenting in part)). This exception, as Matthew notes,
is not applicable to his case.
Under the second exception, a new rule should be applied

retroactively if it is a “*watershed rule[] of crimna
procedure’ inplicating the fundanental fairness and accuracy of

the crimnal proceeding.” Saffle v. Parks, 494 U S. 484, 495

(1990). The Teaque Court limted the scope of the second
exception “to those new procedures w thout which the |ikelihood
of an accurate conviction is seriously dimnished,” noting that
it was “unlikely that many such conponents of basic due process
have yet to energe.” Teaque, 489 U S. at 313.

Mat t hew argues strenuously that, if we were to find that new
rules would be required, those rules would fall under the second
exception. Although we in no way condone the purposeful
w t hhol ding of information in order to elicit a guilty plea from
a defendant, we cannot agree that the rules Matthew seeks to have
applied to his case fall within Teague's second exception. In
light of the existing protections afforded individuals pleading
guilty or nolo contendere, we doubt that new rules all ow ng
individuals to challenge the validity of their pleas on grounds
that the state failed to supply themw th excul patory information
prior to entry of their plea will seriously enhance the accuracy
of convictions. Mreover, we do not see the new rules as on par

wth a defendant’s right to be represented by counsel in al
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crimnal trials for serious offenses, which the Court in Saffle
v. Parks viewed as the paradigmatic exanple of a rule falling

within the second exception. See 494 U.S. at 495.

I11. CONCLUSI ON
For the foregoing reasons, we find that the nonretroactivity

rul e announced in Teague v. Lane prohibits us fromgranting the

relief that Matthew seeks. As a result, we nust affirmthe
district court’s denial of Matthew s petition for a wit of
habeas cor pus.

AFFI RVED.
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