REVI SED, June 5, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10941

TALFORD H ROYAL,
Peti ti oner- Appel | ant,
V.

JOHAN TOVBONE, Warden, Federal Correctional Institution
Seagovil l e, Texas,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

June 3, 1998

Before KING SM TH, and STEWART, Circuit Judges.
PER CURI AM

Petitioner-appellant Talford H Royal appeals the district
court’s dismssal of his 28 U S.C. § 2241 habeas corpus petition
chal  enging the Bureau of Prisons’ determ nation that he was not
eligible for a sentence reduction follow ng his successful
conpletion of a drug-abuse treatnent programwhile in custody.
We affirm

| .  FACTUAL & PROCEDURAL BACKGROUND

On April 18, 1994, petitioner-appellant Talford H Royal

robbed a Bank One branch in Dallas, Texas. Royal subsequently

pled guilty to bank robbery in violation of 18 U S.C. § 2113(a),



and the district court sentenced himto sixty-three nonths of
i npri sonnent .

On Septenber 6, 1994, Royal enrolled in a residential drug-
abuse treatnent programat the federal correctional institute in
El Reno, Cklahoma (FCI El Reno). He successfully conpleted the
program and he clains that the Bureau of Prisons (BOP) granted
hi m a one-year sentence reduction pursuant to 18 U S. C
8§ 3621(e). Thereafter, the BOP issued Change Notice CN-Ol to
Program St at enment 5162. 02, which classified bank robbery as a

“crime of violence,” thereby making Royal ineligible for a
sentence reduction under 8 3621(e). Royal contends that the BOP
then revoked the sentence reduction that it had al ready granted
to him

Royal filed a petition for habeas corpus relief pursuant to
28 U.S.C. § 2241, contending that the revocation of his one-year
sentence reduction based on the new y-i ssued Change Notice CN-01
anounted to a violation of his constitutional rights under the
Due Process and Ex Post Facto Clauses. |In addition, Royal
claimed that Program Statenent 5162.02, as nodified by Change
Notice CN-01, was invalid because it was not pronulgated in
accordance with the Admnistrative Procedure Act (APA), 5 U S C
8§ 552, and, alternatively, that even if it was valid, it should
not have been applied to himretroactively. The governnent
answered and conceded that Royal had exhausted his admnistrative

remedies. Both parties thereafter agreed to a proceedi ng before

a magi strate judge.



The magi strate judge noted that it was unclear fromthe
parties’ evidence whether the BOP had ever granted Royal a one-
year sentence reduction.! Neverthel ess, he concluded that Royal
had failed to show the deprivation of a |liberty interest even if
it was assuned that he was granted a one-year reduction because
the granting of sentence reductions to eligible inmates pursuant
to 8 3621(e) is left, by the terns of the statute, to the
di scretion of the BOP. The nmagistrate judge al so concl uded that
Royal had failed to show that the BOP's action anounted to a
breach of contract or an ex post facto violation. Accordingly,
the magi strate judge denied Royal’s 8§ 2241 petition. Royal
tinely filed a notice of appeal.

1. STANDARD OF REVI EW

In the context of a 8§ 2241 petition, this court “reviews the

district court’s determnations of |aw de novo and its findings

of facts for clear error.” Venegas v. Henman, 126 F.3d 760, 761

(5th Gr. 1997).
I11. DI SCUSSI ON
Royal contends that Change Notice CN-O1 is invalid because

it was not pronul gated pursuant to the rules of the APA 2 He

. Royal submtted to the court a conputer print-out dated
January 25, 1996 that stated, “The inmate is projected for
release: 11-13-1997 VIA 3621E CVMPL.” The governnent submtted a
simlar print-out dated February 12, 1997 that indicated that
Royal s projected rel ease date was Novenber 13, 1998. The
magi strate judge noted that there was “at | east sone indication
that the [BOP] considered a one-year sentence reduction” for
Royal s participation in the treatnent program

2 Al t hough the magi strate judge did not address this
i ssue in his Menorandum Opi nion, Royal included it in his
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further argues that even if it is valid, the BOP s grant and
subsequent revocation of a one-year sentence reduction violated
his constitutional rights as guaranteed by the Ex Post Facto and
Due Process O auses,® that it constituted a breach of contract,
and that Program Statenent 5162.02, as nodified by Change Notice
CN-01, * should not be applied to himretroactively. The
gover nnent responds that Royal’s rights were not viol ated because
at all tinmes the decision of whether or not to grant an early
release was left to the discretion of the BOP. After providing a
brief explanation of the statutes and regul ations at issue, we
address each of Royal’s argunents in turn

Subsection (e)(2) of 8 3621, which was enacted as part of
the Violent Crine Control and Law Enforcenent Act of 1994,

st at es:

original petition and has therefore preserved the claimfor
revi ew

3 In addition, Royal’s sunmary section and i ssue headi ngs
contain conclusory clains that the BOP's action in denying hima
sentence reduction violated his rights under the Equal Protection
Cl ause. However, this issue is not discussed in the body of his
brief, and Royal did not argue it before the nmagi strate judge; we
t herefore consider the issue waived and decline to address it.
See United States v. Val diosera-Godinez, 932 F.2d 1093, 1099 (5th
Cr. 1991).

4 Royal s argunent actually discusses only the
application of Program Statenent 5162.02 to him However, it was
the application of Program Statenent 5162.02, as nodified by
Change Notice CN-01, that resulted in the BOP s determ nation
that he was ineligible for the sentence reduction. As we
construe the subm ssions of pro se litigants broadly in deference
to their status, we read Royal’'s argunents to include an attack
on the application of Program Statenent 5162.02, as nodified by
Change Notice CN-0O1, to him See Maleng v. Cook, 490 U.S. 488,
493 (1989); Pleasant v. Texas, 134 F.3d 1256, 1258 (5th Cr.
1998) .




(A) Generally.--Any prisoner who, in the judgnent of
the Director of the [BOP], has successfully conpleted a
program of residential substance abuse treatnment

provi ded under paragraph (1) of this subsection, shal
remain in the custody of the [BOP] under such
conditions as the [BOP] deens appropriate.

(B) Period of Custody.--The period a prisoner convicted
of a nonviolent offense remains in custody after
successfully conpleting a treatnent program may be
reduced by the [BOP], but such reduction may not be
nmore than one year fromthe termthe prisoner nust

ot herwi se serve.

18 U.S.C. § 3621(e)(2) (enphasis added).
Effective May 25, 1995, the BOP published regul ations
governi ng substance abuse treatnent which state that an innate

who conpletes a residential drug abuse treatnent

program. . . during his or her current commtnent may
be eligible . . . for early release by a period not to
exceed 12 nonths. The follow ng categories of innates
are not eligible: . . . inmtes whose current offense

is determned to be a crine of violence as defined in

18 U.S.C. 924(c)(3), inmates who have a prior

conviction for homcide, forcible rape, robbery, or

aggravat ed assaul t, .
28 CF.R 8 550.58. On July 24, 1995, the BOP issued Program
Statenent 5162. 02, which classified bank robbery as an of fense
that, depending on the “specific offense characteristic
assigned,” mght fall within the definition of “crinme of
vi ol ence” and thereby render an inmate ineligible for a sentence
reducti on under 8 3621(e). FEDERAL BUREAU OF PRISoNS, U. S. DeEP' T OF

JUSTI CE, PROGRAM STATEMENT NO. 5162. 02, Definition of Term “Crines of

Violence” 8§ 9 (July 24, 1995) [hereinafter PROGRAM STATEMENT
5162.02]. On April 23, 1996, the BOP altered Program Statenent
5162. 02 by issuing Change Notice CN- 01, which stated that bank
robbery shoul d al ways be considered a “crine of violence.”
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FEDERAL BUREAU OF PRISONS, U. S. DeEP' T OF JUSTI CE, PROGRAM STATEMENT NO.

5162. 02, CHancE Norice No. CN-01, Definition of Term “Crines of

Violence” § 11 (Apr. 23, 1996) [hereinafter CHanGE Norice CN-01].
A, Program Statenent 5162.02 & Change Notice CN- 01

Royal first argues that Program Statenent 5162. 02, as
nmodi fi ed by Change Notice CN-01, is invalid because Change Notice
CN-01 was not pronul gated in accordance with the APA
Regul ations pronul gated in accordance with the APA are entitled
to a significant anmount of deference froma review ng court. See

Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467

U S. 837, 843-44 (1984).

Less formally produced regul ati ons such as Program Noti ce
5162. 02 and Change Notice CN-01 are internal agency guidelines
and are therefore “akin to . . . ‘interpretive rule[s]’ that

“do[] not require notice and comment.’” Reno v. Koray, 515 U. S.

50, 61 (1995) (quoting Shalala v. Guernsey Mem Hosp., 514 U S

87, 99 (1995)). As such, they are pronulgated internally and may
be altered at will by the BOP, Jacks v. Crabtree, 114 F.3d 983,

985 n.1 (9th Gir. 1997), cert. denied, 118 S. Ct. 1196 (1998),

and they therefore are entitled to | ess deference than APA
regul ati ons. However, the Suprenme Court has indicated that

Program Statenents are “still entitled to sone deference” and

W Il be upheld if they constitute a perm ssi bl e construction of

the statute that they interpret. Reno, 515 U S at 61 (quoting
Chevron, 467 U. S. at 843). Thus, we nust consi der whet her

Program St atenment 5162. 02, as nodified by Change Notice CN-01, is



a permssible interpretation of 18 U S.C. 8§ 924(c)(3), the
statute it addresses.

Section 924(c)(3) defines a “crine of violence” in the
foll ow ng manner:

(3) For purposes of this subsection the term
“crime of violence” neans an offense that is a felony
and- -

(A) has as an elenent the use, attenpted use,
or threatened use of physical force against the
person or property of another, or

(B) that by its nature, involves a
substantial risk that physical force against the
person or property of another may be used in the
course of commtting the offense.

18 U.S.C. § 924(c)(3).
The United States Code defines the crine of bank robbery as
fol |l ows:

(a) Woever, by force and viol ence, or by
intimdation, takes, or attenpts to take, fromthe
person or presence of another, or obtains or attenpts
to obtain by extortion any property or noney or any
ot her thing of value belonging to, or in the care,
custody, control, managenent, or possession of, any
bank, credit union, or any savings and | oan
associ ati on;

Shal|l be fined under this title or inprisoned not
nore than twenty years, or both

18 U.S.C. § 2113(a).
Program St atenment 5162. 02, as nodified by Change Notice CN
01, states:

Wth regard to the specific crinme of bank robbery, the
of fense shoul d be considered a crine of violence
pursuant to section 924(c)(3) since, due to the

ci rcunst ances surroundi ng bank robberies, the offense
i nvol ves an explicit or inplicit threat of force and
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thus has as an elenent the “threatened use of physical
force against the person or property of another.”
CHANGE Norice CN-01, supra, 8 11. Based on our readi ng of
8 924(c)(3) and 8 2113(a), we conclude that Program Statenent
5162. 02, as nodified by Change Notice CN-01, constitutes a
perm ssible interpretation of §8 924(c)(3).
B. Substantive C ains
Royal next contends that Program Statenent 5162. 02, as
nmodi fi ed by Change Notice CN-01, should not be applied to him
retroactively. He relies on the NNnth Crcuit’s recent decision

in Cort v. Crabtree, 113 F. 3d 1081 (9th Cr. 1997). In Cort, the

petitioners had, |ike Royal, been convicted of bank robbery and
had conpleted the BOP s drug treatnent program |d. at 1082-83.
Prior to the issuance of Change Notice CN-01, the BOP inforned
the petitioners that they were eligible for sentence reductions
pursuant to 8 3621(e). 1d. After the BOP nodified Program
Statenent 5162. 02 through the i ssuance of Change Notice CN-01,
however, it infornmed the petitioners that they were ineligible
for a sentence reduction. 1d. at 1083.

The Cort petitioners filed habeas corpus petitions pursuant
to 28 U.S.C. § 2241, challenging the retroactive application of
Program St atenment 5162. 02, as nodified by Change Notice CN-01, to
themafter the BOP previously had determ ned that they were
eligible for sentence reductions. |d. The governnent, while
refusing to argue that the BOP exceeded its authority in adopting

the initial version of Program Statenent 5162. 02, contended that



bank robbery is necessarily a crime of violence under the | aw of
the NNnth Grcuit. [d. at 1085-86. The governnent therefore
argued t hat,

because the [BOP’s] initial interpretation of

“nonvi ol ent offenses” as including certain instances of

unar ned bank robbery constituted an error of |aw, the

[ BOP] may now disregard the eligibility determ nations

that it rendered pursuant to that interpretation, and

may vi ew the subsequent revocation of appellants’

eligibility determnations on the basis of its new
interpretation as the nere correction of a m stake.

The court agreed that circuit precedent interpreting the
Sent enci ng Cui delines indicated that bank robbery coul d not
constitute a “nonviolent offense,” but it nevertheless held that
the BOP’s new definition of a “crime of violence” contained in
Program St atenment 5162. 02, as nodified by Change Notice CN 01,

applies only to prisoners who had neither entered the

subst ance abuse treatnent program nor received

favorable eligibility determnnations as of the date of

its issuance. Accordingly, the [BOP] remains bound by

its initial determnation that appellants are

statutorily eligible for sentence reduction under 18

US C 8 3621(e)(2)(B), and it nust now decide, within

its discretion, whether to grant the reduction.

ld. at 1086- 87.

We disagree with the Ninth Crcuit’s resolution of this
issue. In order for Royal to prevail on a claimthat Program
Statenent 5162. 02, as nodified by Change Notice CN 01, was
erroneously used retroactively to render himineligible for a
sentence reduction, Royal nust show that he was legitimtely
eligible for a sentence reduction prior to the issuance of Change

Notice CN-01. Assum ng that Royal presented evidence sufficient



to show that the BOP granted hima sentence reduction pursuant to
the original version of Program Statenent 5162. 02, we nust

consi der whether that version’s interpretation of 8 924(c)(3) is
a perm ssi bl e one.

Prior to Change Notice CN-O1's alteration of its terns,
Program St atenment 5162. 02 stated that bank robbery was a crine
that “may or may not have involved the use, attenpted use, or
threat of force, or presented the substantial risk that force
m ght be used agai nst the person or property of another.” See
PROGRAM STATEMENT 5162. 02, supra, 8 9. However, by definition, the
crinme of bank robbery includes as a necessary el enent the use of
“force and violence” or “intimdation.” 18 U S. C. 8§ 2113(a).
Royal does not dispute that he pled guilty to and was convi cted
of bank robbery pursuant to § 2113(a).°® Under 8§ 924(c)(3), a
“crime of violence” is one that “has as an el enent the use,

attenpted use, or threatened use of physical force against the

5 Royal’s Presentence | nvestigation Report includes the
follow ng description of his offense conduct:

Royal . . . handed the [bank] teller a note which read,

“This is a hold up. Put all big bills in the bag and

you will not get hurt.” The teller |ooked at Royal

after reading the note and heard himsay, “This is not

a joke. This is for real.” Royal also said, “Don’'t

make any sudden noves,” and then notioned for the
teller to get the noney. Royal then placed a bag on
the teller counter, again advising the teller not to
make any sudden noves and | eaned onto the counter.

Royal kept his right hand down near his wai st band,

|l eading the teller to believe that he had a weapon.
However, no weapon was ever observed. The teller then
pl aced noney fromher teller drawer into the bag, which
Royal took from her, along with the robbery demand note
and wal ked out of Bank One.
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person or property of another.” 18 U S.C. 8§ 924(c)(3)(A). Thus,
according to 8 924(c)(3)’s definition, which was referenced by
the BOP's own published regulation, 28 CF. R § 550.58,° Royal is
currently incarcerated for a “crinme of violence” and therefore
is, and has always been, ineligible for a sentence reduction
pursuant to 8§ 3621(e).’ For the foregoing reasons, we concl ude
that Program Statenent 5162.02's original statenent that an

i nmat e convi cted of bank robbery m ght be eligible for a sentence

reduction pursuant to the provisions of 8 3621(e) conflicted with

6 Section 3621 (e)(2)(B) states that “the period a
prisoner convicted of a nonviolent offense remains in custody
after successfully conpleting a treatnent program may be reduced
by the [BOP].” 18 U . S.C. § 3621(e)(2)(B) (enphasis added).

Thus, 8 3621(e) expressly | eaves sentence reductions for inmates
convi cted of nonviolent offenses to the discretion of the BOP.
Chevron, 467 U S. at 843-44 (“If Congress has explicitly left a
gap for the agency to fill, there is an express del egati on of
authority to the agency to elucidate a specific provision of the
statute by regulation. Such |legislative regulations are given
controlling weight unless they are arbitrary, capricious, or

mani festly contrary to the statute.”). |In accordance with this
del egation, in order to clarify which prisoners’ sentences it
woul d consi der reducing, the BOP pronulgated 28 C F. R 8§ 550. 58.
Section 550.58 indicates that i nmates “whose current offense is
determned to be a crinme of violence as defined in 18 U S. C

8§ 924(c)(3)” are not eligible for sentence reduction pursuant to
8§ 3621(e). 28 CF.R 8 550.58. In Wttlinv. Flemng, 136 F. 3d
1032, 1036 (5th Gr. 1998), we held that 8§ 550.58 was a
reasonable interpretation of 8§ 3621(e).

! Qur interpretation of the statutes and the regul ation
at issue is bolstered by the fact that 8 550.58 explicitly states
that “inmates who have a prior conviction for homcide, forcible
rape, robbery, or aggravated assault” are not eligible for
sentence reduction under § 3621(e). 28 C.F.R 8 550.58 (enphasis
added). It defies logic to create a rule that an inmate with a
prior conviction for robbery can never be eligible for sentence
reduction but an inmate serving a current conviction for bank
robbery may be eligible.
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§ 924(c)(3) and therefore was erroneous as a matter of law® As
any determ nation by the BOP that Royal was eligible for a
sentence reduction was erroneous, his actual status has not been
retroactively changed by the application of Program Statenent
5162. 02, as nodified by Change Notice CN-01, to him?®

Royal next argues that the BOP s application of Program
Statenent 5162. 02, as nodified by Change Notice CN-01, to him
violated the Constitution’s prohibition against ex post facto
| aws because it had the effect of increasing his sentence by one
year. W disagree.

The Suprenme Court has held that “two critical elenents nust

be present for a crimnal or penal law to be ex post facto: it

must be retrospective, that is, it nust apply to events occurring
before its enactnent, and it nust di sadvantage the of fender

affected by it.” Waver v. G aham 450 U S. 24, 29 (1981)

(footnotes omtted).

W note that a critical elenent of an ex post facto
violation is an absence of forewarning, that is, that

8 Qur decision in this case makes no comment on the
validity of any other portion of Program Statenent 5162.02’s
original version or of its current version (as nodified by Change
Notice CN-01). W sinply hold that Program Statenment 5162.02' s
original classification of bank robbery convictions under 18
US C 8§ 2113(a) was incorrect but that its anmended
classification of the sane crine is a permssible interpretation
of 8 924(c)(3). Thus, our decision is not in conflict wth our
previous holding in Venegas. 126 F.3d at 762 n. 1, 765 (hol ding
that Program Statenment 5162.02" s classification of violations of
18 U S.C. §8 922(g) and 21 U. S.C. § 841(a)(1) as violent offenses
was not erroneous as a matter of |aw).

o Royal does not challenge the application of § 550.58 to
him and in any event such a claimis foreclosed by circuit
precedent. See Wttlin, 136 F.3d at 1036.
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the change i s unexpected. As the Suprenme Court has
expl ained, “critical to relief under the ex post facto
Clause is not an individual’s right to | ess punishnent,
but the lack of fair notice and governnental restraint
when the | egi slature increases puni shnment beyond that

[ whi ch] was perceived when the crine was consummat ed.”

Hal | mark v. Johnson, 118 F. 3d 1073, 1079 (5th Gr.) (quoting

Weaver, 450 U. S. at 30), cert. denied sub nom, 118 S. C. 576

(1997). Thus, a court considering whether a lawis ex post facto
“I's concerned solely wth whether a statute assigns nore
di sadvant ageous crim nal or penal consequences to an act than did

the law in place when the act occurred.” Waver, 450 U S. at 30

n. 13 (enphasi s added).

Royal commtted the bank robbery for which he was convicted
on April 18, 1994. Subsection (e) of 18 U S.C. 8§ 3621, which
created the programgiving the BOP the discretion to reduce the
sentences of eligible prisoners who conplete a conprehensive drug
abuse treatnent program was not enacted until Septenber 13,

1994, nearly five nonths after Royal conmmtted his offense. As
there was no possibility of a reduction in Royal’s sentence on
this basis at the time he coommtted the offense, the fact that he
is not eligible for the reduction does not render Program
Statenent 5162.02, as nodified by Change Notice CN-01, “nore

onerous than the law in effect on the date of the offense,” as is

required for an ex post facto violation. 1d. at 30-31; see also
Wttlin, 136 F.3d at 1038. Thus, Program Statenent 5162.02, as
nodi fi ed by Change Notice CN-01, does not violate the Ex Post

Fact o C ause.
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Royal next argues that the BOP' s classification of himas
ineligible for a sentence reduction under 8 3621(e) violated his
ri ghts under the Due Process C ause. As we have concl uded that
Royal was not anong the class of inmates (i.e., those not
convicted of “crines of violence”) who were eligible for sentence
reduction, Royal’s due process claimnecessarily fails because he
never had a legitimate liberty interest in the one-year sentence
reduction that he now seeks.

Finally, Royal contends that the BOP s determ nation that he
was not eligible for a sentence reduction anmounted to a breach of
contract. Assum ng arguendo that this anbunts to a claimthat
Royal is being held in custody in violation of the |aws or
Constitution of the United States as contenplated by 28 U S. C
§ 2241, which is doubtful, this argunent |acks nerit. As the
magi strate judge expl ai ned, Royal has offered no docunents
establishing a contractual relationship between hinself and the
BOP. Moreover, Royal attached to his habeas corpus petition a
docunent signed by Warden Tonbone which states, “A review of the
DAPS Program Agreenment fornt® reveals that staff did not sign an
agreenent with you that you would receive a sentence reduction of

one year for conpletion of the program” As Royal has failed to

10 The DAPS Program Agreenent form which is also part of
the record in this case, nmakes no nention of a guarantee of a
sentence reduction. Rather, it is focused on informng the
participant of the rules and regul ations of the drug-treatnent
program and on obtaining the participant’s consent for the
di scl osure of information about his treatnent to other agencies
for the purpose of devel opi ng a conprehensi ve drug-treatnent
pl an.
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denonstrate that any contractual relationship existed, his breach
of contract claimfails.
' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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