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WENER, Circuit Judge.

Grounded in mneral exploration, devel opnent, and production
in the panhandle of Texas with a history alnbst as |ong as that
State’s oil and gas industry itself, the case that engenders the
instant appeal requires interpretation of contractual provisions
contained in several agreenents and application of such
interpretation to facts that are either undisputed or have been
determned by a jury. The plaintiffs (collectively, “the
Mast ersons”), as |lessors and successors in interest to | essors of
mnerals in the West Panhandl e Field (the “Field”), instigated this
litigation in district court on the jurisdictional basis of
diversity citizenship, asserting damage clains for and related to
under paynent of |ease royalties. The action was brought in 1992

against Colorado Interstate Gas Conpany (“CIG) which in turn



i npl eaded Mesa Operating Limted Partnership (“Mesa”), the operator
of the Field.!

The long — and frequently rancorous and litigious —
contractual history of the oil and gas interests that |lie at the
center of this controversy was consolidated and restated in 1955 in
a new and conprehensive mneral |ease (the “1955 Lease”) fromthe
Mastersons as lessors to CIG as | essee. Over the ensuing decades
the parties entered into various supplenental and related
agreenents and engaged in litigation of which the instant actionis
but the | atest chapter. After the district court dism ssed sone of
the Mastersons’ clains and a lengthy trial resulted in the jury's
determnation that the Texas theory of quasi-estoppel barred
recovery of all but a nodicumof the multi-mllion dollar anmount
sued for, the court entered a take-nothing judgnent in favor of
ClG This appeal ensued.

l.
Facts and Proceedi ngs

Wthin a few years after execution of the 1955 Lease new
controversies arose, culmnating in a settlenent agreenent (the

“1967 Settlenment”). A key provision of that contract, and one that

! Even though nany of the parties to the instant litigation
are relative newconers to the nulti-decade | easing and production
history of the Wst Panhandle Field, we refer to the historica
| essors and their successors as the Mastersons and the historical
| essees as CI G despite the fact that sone of the information that
serves as background to the instant controversy involves
predecessors in interest on both sides of the |awsuit.
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is central tothis case, is a “favored nation clause” (“FNC’) which
was engrafted on the basic market value pricing schene of the 1955
Lease. The FNC is contained in the third of four subsections of
Section A(2) of the 1967 Settlenent: Subsection (a) fixes the
royalty rate of the 1955 Lease at 1/8th of 14¢ per nctf? of gas
produced between July 1, 1967 and Decenber 31, 1969; subsection (b)
fixes the royalty rate at 1/8th of the higher of 14¢ per ntf or
mar ket value of the gas at the well head produced from January 1,
1970 through the remai nder of the 1955 Lease term subsection (c)
spells out the FNC, and subsection (d), which addresses nmaxi mum
royalty rates in the event of Federal Power Comm ssion (“FPC) gas
price regulation, is acknow edged by the parties to be irrel evant
tothis litigation. Inits entirety, subsection A(2)(c), the FNC,
st at es:

In the event that [CIG should, at any tine

after July 1, 1967, voluntarily pay to any of

its lessors in the Wst Panhandle Field

royalty for gas produced from the West

Panhandl e and Red Cave Formations at a rate

based on a price per Mf higher than that

price upon which royalties are then being

conputed and paid to WMasterson hereunder,

[ClG agrees to pay to Masterson royalties at

the rate of one-eighth (1/8) of such higher

price from and after such tinme through the

remai nder of the |ease.

None appear to dispute that the 1967 Settl enent in general and

the FNC in particular constituted the agreed disposition of the

Mast ersons’ conplaints about past disparities in paynent of

2 Thousand cubic feet.



royalties, particularly in conparison to royalties paid to other
significant lessors in the Field (collectively the “Bivenses”).
Li kewi se undi sputed is the overarching prem se that, to function as
i ntended, the FNC had to operate in a single-price universe, in
whi ch the Mastersons’ royalties woul d be cal cul ated on t he basis of
the highest gas price used for calculation of the Bivenses’
royal ty.

The FNC wor ked as intended until the Federal Power Comm ssion
(“FPC’) introduced price controls that established a nmulti-Ievel
price schene, keyed to the age of the well fromwhich the gas in
gquestion was produced. This change |l ed the Mastersons and CIGto
nmodi fy their arrangenent by executing another contract (the “1974
Agreenent”) which created a tiered royalty cal cul ati on procedure.
Pertinent to this case is the provision in the 1974 Agreenent that
paynents nmade to the Mastersons under the 1955 Lease as nodified by
the 1967 Settlenment would be “in lieu of any and all other
royal ties or paynents to which [the Mastersons] m ght ot herw se be
entitled.” The 1974 Agreenent also specified that paynent of
royalties to the Bivenses based on the sane terns as those
contained in the 1974 Agreenent would not trigger the FNC. The
thrust of this provision was to allow ClGto nmake the sane pricing
“deal” with other lessors in the Field as nade with the Mastersons
in the 1974 Agreenent.

Matters becane even nore conplex when, in 1978, the Federal
Ener gy Regul atory Comm ssion (“FERC’') was created and enpowered to
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set maximumrates or “caps” on nmultiple categories of natural gas.
In response to this developnent, CIG entered into pricing
nodi fications wth the Bivenses, then offered the sane “deal” to
the Mastersons. Because this arrangenent specified, anong other
things, that eventually royalties would be cal culated on the | ast
regul ated rate precedi ng any eventual deregul ation, the Mastersons
rejected it, preferring an arrangenent foll ow ng deregul ati on that
woul d require royalties to be cal cul ated on the basis of the market
val ue of the gas.

Despite rejecting the sane deal that Cl G had consummated with
t he Bi venses, the Mastersons neverthel ess asserted cl ai ns under the
FNC based on one provision —the so-called City Rate for gas sold
to Amarill o —that was being used to calculate royalties paid to
ot her |essors under the very arrangenent that the Mastersons had
rej ected. In 1988, these clains led to yet another pair of
nmodi fying contracts, the Lease Anendnent Agreenent (the “1988
Amendnent ”) and t he 1988 Royalty Agreenent (collectively, the “1988
Agreenents”), effective COctober 1, 1988. By virtue of these
revisions, the Mastersons both achi eved the i ncreased royalti es and
the Cty Rate and retained their right to claim royalties
cal cul ated on the basis of market value rather than the | ast FERC
rate foll ow ng deregul ati on.

The incentive for CIGto (1) increase the Mastersons’ royalty
on so-called old gas, (2) pay the Cty Rate, and (3) permt the
Mastersons to retain the right to be paid royalties cal cul ated on
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the basis of market value pricing follow ng deregul ati on, was the
rel ease provision set forth in paragraph 9 of the 1988 Anendnent,
in which the Mastersons agreed to release CIG and Mesa from al

cl ai ms, whet her known or unknown, discl osed or undi scl osed, rel ated
directly or indirectly to gas produced under the 1955 Lease prior
to 1989. Regarding royalty paynents related to gas produced under
the 1955 Lease after 1988, the parties agreed, in paragraph 7 of
the 1988 Anendnent and paragraph 1(b) of the 1988 Royalty
Agreenent, that all such paynents would be “in lieu of any other
rate” and would “fully satisfy and conply with the provisions of”
the 1955 Lease and all intervening revisions and nodifications.

Before trial, the district court granted a partial summary
judgnent in favor of the Mastersons, holding the FNC valid; and, on
the eve of trial, the court granted a partial sumrary judgnent in
favor of CIG dismssing the Mastersons’ fraud and breach of
fiduciary duty cl ai ns and denying their “di scovery rul e’ exceptions
to CIGs release and statute of Iimtation defenses.

A considerable portion of the testinony and docunentary
evidence presented to the jury during the trial addressed the
machi nations of +the parties and their representatives that
transpired between the effective date of the 1988 Agreenents (or
possi bly even prior to that date) and the date in 1992 when the
instant |awsuit was filed. That evidence centers primarily on (1)
the positions taken by the parties and their representatives vis-a-
vis one another, (2) the appropriate gas price or prices to be used
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in the calculation of royalties, (3) the theories and bases of the
clains, and (4) matters disclosed and not disclosed in allegedly
di si ngenuous communi cati ons between and anong those who were
purported to be secretly schem ng and plotting cl ains and def enses
toclains. Rather than recounting all the details, it suffices for
the nonment that the jury ultinately credited the version of these
actions and comunications that led to its finding of quasi-
est oppel agai nst the Mastersons on their post-1988 cl ai ns.
.
Anal ysi s

A Fraud and Breach of Fiduciary Duty

As the district court dismssed the Mastersons’ clains of
fraud and breach of fiduciary duty, we address them first. In
making its rulings on these issues, the district court did so as a
matter of law, grounding its decisions in material facts that are
not in dispute. Qur reviewis therefore plenary.
1. Fraud

In setting the stage for its ruling on the Mastersons’ fraud
claim the district court correctly noted the elenents of such a
claimin Texas: (1) A material representation was nmade (2) that
was fal se when nade (3) by a speaker who either knew t he statenent
was false or made it as a positive assertion reckl essly and w t hout
know edge of its truth (4) with the intent that the statenent be
acted on, and (5) the party opposite acted in reliance on the fal se
material representation and (6) was injured as a result of doing
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so.® The foundation of the Mstersons’ claim of fraud is the
omssion fromClGs nonthly royalty statenents of any information
about the rates CIG was using to calculate the royalties it was
paying to the Bivenses. As such, the Mastersons’ fraud all egations
rest entirely on CIGs silence; CIGis not accused of naking any
affirmati ve m srepresentation regarding the rates used to figure
the royalties being paid to the Bivenses.

We have |ong recognized that Texas’'s law of fraud does not
inpose liability for silence except when the one who has remai ned
silent is under a special duty to speak.* 1In recognition of this
requi renent when a claimof fraud is based on failure to speak, the
Mast er sons advance the theory that the FNC produced a fiduciary
relationship between thenselves and CIG which relationship is
sufficient to neet the special duty requirenent of fraud through
si |l ence.

2. Fi duci ary Rel ati onship

The district court concluded that the Mastersons’ contention
that the FNC enbodies a fiduciary duty requiring CIG to divul ge
wth each royalty statenent the additional information about the
rate of royalty being paid to the Bivenses finds no support in the

applicable case |aw We agree. In Texas, a “fiduciary

3 See, e.q., Eagle Properties, Ltd. v. Sharbauer, 807 S.W 2d
714, 723 (Tex. 1990).

4 See Hickok Prod. & Dev. Co. v. Texas Co., 128 F.2d 183, 185
(5th Cir. 1942).




relationship is an extraordinary one and wll not be lightly
created.”® Fiduciary duties do not abound in every, or even npbst,
garden variety, arns-length contractual relationships, even those
anong trusting friends.?®

More specifically, favored nation clauses are anything but
rara avis in the Texas oilpatch; and there is a plethora of
opinions inplicating Texas mneral contracts to be found in the

pages of the South Western Reporter and the Federal Reporter. Yet

in our independent research we have failed to |ocate any cases
hol ding that a favored nation clause in a contract between an oi

and gas lessor and its | essee produces a fiduciary relationship;
and the Mastersons have cited us to none. |In attenpting to do so,
however, they have referred us to cases which they advance as
hol ding that a variety of contractual relationships gives rise to
fiduciary duties. Their reliance on these cases is unavailing.

Manges v. Querra,’ for exanple, eschews a rule of contract-based

fiduciary duty, holding instead that such a duty “arises fromthe

relationship and not fromexpress or inplied terns of the contract

5> Castillov. First Gty BancCorp. of Texas, 43 F.3d 953, 957
(5th Gr. 1994) (quoting Tel -Phonic Servs., Inc. v TBSInt'l, Inc.,
975 F.2d 1134, 1143 (5th Cr. 1992).

6 See Crim Truck & Tractor Co. v. Navistar Int’'l Transp
Corp., 823 S.W2d 591, 594-95 (Tex. 1992).

7 673 S.W2d 180 (Tex. 1984).
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or deed.”® As mineral lessors and | essee, the Mastersons and Cl G
are not in a fiduciary relationship.® 1In actuality, the facts of
the cases relied on by the Mastersons to support the proposition
that a mneral lessee is in a fiduciary relationship with his
| essor are so distinguishable from the instant facts as to be
i napposite.® CQur de novo review of the district court’s di sm ssal
of the Mastersons’ clains grounded in fraud and fiduciary duty
satisfies us that the court was correct, and we affirm

B. The Mastersons’ Pre-1989 d ai ns

1. Rel ease (C ause: 1988 Amendnent.

8 1d. at 183; see also Schlunberger Tech. Corp. Vv. Swanson
959 S.w2ad 171, 177 (Tex. 1997) (tightly restricting hol ding of
Manges while stating that “a holder of executive rights to a
mneral estate owes a fiduciary duty to the non-executive
interest”)

® See HECI Exploration Co. v. Neel, 982 S.W2d 881, 884 (Tex.
1998) (“Texas |law has never recognized a fiduciary relationship
between a | essee and royalty owners.”); Mtchell Energy Corp. V.
Sanpson Resources Co., 80 F.3d 976, 985 (5th Cr. 1996) (appl ying
Texas law); Hurd Enters., Ltd. v. Bruni, 828 S.W2d 101, 112 (Tex.
App. -San Antonio 1992, wit denied); Canbridge G| Co. v. Hugagins,
765 S.W2d 540, 544-45 (Tex. App.-Corpus Christi 1989, wit
deni ed) .

10 Sanus/New York Life Health Plan v. Dube- Seybol d- Sut herl| and
Managenent, lInc., 837 S.W2d 191, 199 (Tex. App.-Houston [ 1st
Dist.] 1992) (holding HMO had fiduciary obligations in its
treatnent of nenber physician partnership which was “totally
dependent on [certain patient] information and relied exclusively
on [HMJ to provide it”); LeCuno G| Co. v. Smth, 306 S.W2d 190,
192 (Tex. Cv. App.-Texarkana 1957, wit ref’d n.r.e.) (concerning
a relationship “distinguishable fromthat found in nost cases of
this kind,” in that |essee was both gas producer and pipeline
operator, enabling it to “contract[] with itself respecting prices
of gas at the wellhead.”).
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The Mastersons’ damage clains for underpaynent of royalties
and related matters both before and after 1989, and CGs
contentions in opposition to clains for both periods, require
interpretation of the several contracts inplicated by those clains
and defenses. Initially, therefore, we nust determ ne whether the
1955 Lease and subsequent anendnents and contracts affecting it are
anbi guous or unanbi guous, as our standard of revi ew depends on the
answer to that threshold question: I nterpretati on of anbi guous
contracts inplicates questions of fact, ! which we review for clear
error; interpretation of unanbi guous contracts presents questions

of | aw, 2 which we revi ew de novo. Wether a contract is or is not

anbi guous, however, is a question of |aw, ** which we revi ew de novo.

A contract is anbiguous only if its nmeaning is susceptible of
multiple interpretations when subjected to applicable rules of
contract construction and interpretation. The nere fact that
| awers may di sagree on the neaning of a contractual provision is

not enough to constitute anbiguity.?®

11 See In re: Fender, 12 F.3d 480, 485 (5th Cir. 1995).

12 See REO Indus., Inc. v. Natural Gas Pipeline of Anerica,
932 F.2d 447, 453 (5th Cr. 1991).

13 Reilly v. Rangers Managenent, lInc., 727 S.W2d 527, 529 (
Tex. 1987).

14 See Exxon Corp. v. West. Tex. Gathering Co., 868 S. W2d
299, 302 (Tex. 1993); Nguyen Ngoc Gao v. Smth & Lamtm P.C, 714
S.W2d 144, 147 (Tex. App.-Houston [1st Dist.] 1986).

15 See DE.W, Inc. v. Local 93, Laborers’ Int’'l Union of N
Am , 957 F.2d 196, 199 (5th Gr. 1992).
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The district court perfornmed the correct analysis on the
pertinent portions of the 1967 Settlenent as well as subsequent
anendnents and agreenents relative to the 1955 Lease and concl uded
that all provisions of those nodifying contracts inplicatedinthis
case are unanbi guous. For essentially the sanme reasons, we agree
and therefore proceed to construe those contracts and their
pertinent provisions de novo.'® This in turn obligates us to give
effect to the clear witten expression of the intent of the
parties.

Al t hough the FNC provision which first appeared in the 1967
Settlenent |ies at the heart of the Mastersons’ clains, both before
1989 and foll ow ng 1988, we bifurcate consideration of their clains
because different | egal and factual considerations apply, dependi ng
on which of those tine periods is involved. The FNC as contai ned
in section A(2)(c) of the 1967 Settlenent specifies that if at any
time CIGvoluntarily pays to any of its nmajor lessors in the Field
royalties cal cul ated on the basis of a higher rate than the rate on
which the Mastersons’ are being figured, CG nust pay the
Mastersons’ c royalty based on such higher rate, fromthat tine
t hrough the renmai nder of the | ease. The Mastersons’ clains based

on CIGs alleged violation of the FNC date from 1975 and thus

16 See Tenpl e-1nl and Forest Prods. Corp. v. United States, 988
F.2d 1418, 1421 (5th Cr. 1993).

17 | deal Lease Serv., Inc. v. Amobco Prod. Co., 662 S. W2d 951,
953 (Tex. 1983).
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inplicate the periods 1975 through 1988, and 1989 and fol | ow ng.
The reason for our bifurcation will becone evident when we test the
efficacy of the rel ease provision of the 1988 Anendnent’ s Par agr aph
9 (the “Rel ease”), which states:

Lessors do hereby release and forever

di scharge Lessee from all causes of actions,

claims and denmands, known or unknown, of

what ever type, which Lessor has ever had, now

have or may have hereafter arising out of,

i ncident to, or directly or indirectly

connected with gas produced to the [1955]

Lease prior to October 1, 1988 and from

Cctober 1, 1988 to 1989, except as those

royalties are to be paid as provided herein.

Pretermtting consideration at this juncture of the years 1989

and followng, we turn to the | anguage of the Release to see if it
bars the Mastersons’ FNC clains for the period 1975 through 1988.
The Mast ersons do not appear to di spute the absence of anbiguity in
the Release or even CIG s interpretation of its wording, only its
| egal effects. Their contention is that Texas |aw requires such
releases to be specific and that the Release is not sufficiently
specific to exonerate CIG from pre-1989 liability under the FNC

The Mastersons rely primarily on Victoria Bank & Trust Co. V.

Brady, *® in response to which CIGrelies primarily on the standard

of specificity announced nore recently in Menorial Med. Cr. of

East Texas v. Keszler.!® The district court agreed with CIGs

18811 S.W2d 931 (Tex. 1991).

19943 S.W2d 433 (Tex. 1997). In a post-argunent letter
furnished by Cl G pursuant to Federal Rule of Appellate Procedure
28()), we are referred to the recent Texas Supreme Court case of
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position which, because it presents a question of |aw, we revi ew de

novo.

Both Victoria Bank and Menorial Medical Center recognize that

to be legally enforceable a release nust “nention” the claim or
clains being released.?® W are satisfied that “nentioning” does
not require particularized enuneration or detailed description
only that the claim being released cone wthin the express
contenplation of the release provision when viewed in context of
the contract in which the rel ease provision is contai ned, here the
1988 Anendnent.?* W conclude, as did the district court, that this
standard is net by the Release vis-a-vis the pre-1989 clains
asserted by the Mastersons.

The 1988 Anendnent is concerned with the calculation of
royal ti es under the 1955 Lease as nodified in 1967 and 1974. The
Rel ease, enbedded as it is in paragraph 9 of the 1988 Anendnent,

addresses “all causes of action” arising out of “gas produced

Keck, Mahin & Cate v. National Union Fire Ins. Co. of Pittsburgh

20 S.W3d 692, 698 (Tex. 2000) (“Nothing in Brady forbids such a
broad-form rel ease. Brady sinply holds that the release nust
‘mention’ the claimto be effective. It does not require that the
parties anticipate and identify each potential cause of action
relating to the release’s subject matter. Although rel eases often
consider clains existing at the tine of execution, a valid rel ease
may enconpass unknown clains and danages that develop in the
future.”) (internal citations omtted).

20 Menorial Medical Center, 943 S.W2d at 434; Victoria Bank
& Trust Co., 811 S.W2d at 938.

21 Menorial Medical Center, 943 S.W2d at 435; Victoria Bank
& Trust Co., 811 S. W2d at 938-39:; Keck, Mahin & Cate, 20 S. W 3d at
698.
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pursuant to the [1955] Lease.” Surely the accusation that C G
failed to conply with its FNC obligations presents a cause of
action that arises out of gas produced pursuant to the 1955 Lease,
and is thus covered by the Rel ease.

W | i kewi se find unavailing the Mastersons’ argunent that the
1988 Anendnent was so narrowy tailored as to cover only two very
specific items, FERC Order 4051 and the Cty Rate. Even though
nmost of the provisions of the 1988 Agreenents address those two
matters, read in full context those contracts address the entire
rel ati onship between the parties. |In addition, the plain |anguage
of the Release itself reflects the clear intention of the parties
that its coverage be broader than just the FERC Order and the City
Rate, i.e., that it apply to clains arising fromor connected with
ot her provisions of predecessor contracts of which the FNC is one,
irrespective of the primary focus of the 1988 Anendnent of which
the Rel ease is a part. The Mastersons’ contentions to the contrary
notw t hst andi ng, Texas | aw does not proscribe enforcenent of such
general | y-worded rel ease provisions as long as they can be fairly
read as “nentioning” the kinds or classes of clains intended to be
cover ed. 22

In addition to their insistence that (1) the Release is not
sufficiently specific to block their clains for CIGs purported

violations of the FNC, and (2) the Rel ease should be applied only

22 See Mem Med. Cr. of East Texas, 943 S.W2d at 434-35;
Keck, Mahin & Cate, 20 S.W2d at 697-98.
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to the FERC Order and the Cty Rate, the Mastersons al so advance
fraud as a ground to avoi d enforcenent of the Rel ease. They insist
that CIG knew full well it had violated the 1955 Lease, as
nmodi fied, when it negotiated and entered into the 1988 contract
that contains the Rel ease. The thrust of this argunent is that
CIGs silence in the face of such know edge was a fraudul ent
attenpt to avoid liability under the FNC. Qur foregoing analysis
of the Mastersons’ claim of fraud through failure to divulge
(silence), as distinct from affirmatively uttering a false
statenent, is applicable here; but their fraud assertion regarding
the Release fails for another, independent reason as well. The
Rel ease expressly applies to “all causes of action,” including
those that at the tinme were “di scl osed or undi sclosed.” The plain
| anguage of the Release denobnstrates that, in exchange for the
benefits and concessions granted to the Mastersons, Cl G bargai ned
for and recei ved an express rel ease fromthose past viol ations that
wer e undi scl osed as well as any that were disclosed. This negates
the contention that CIG was under any obligation, whether from
provi sions of the 1988 Anendnent or Texas law, to |ist or otherw se
di sclose prior |ease violations, if any. The record confirnms that
t he Mastersons —thensel ves anyt hing but “w dows and orphans” —
and their sophisticated |egal and financial advisors were well
aware, before signing on, that the Release would —in their own

colorful vernacular —*“wash all [of CIGs] sins away.”

17



The Mastersons have cited us to no authority holding that
bargaining for such a release is fraudul ent. Like the district
court before us, we are convinced that, as a matter of law, the
Rel ease bars the Mastersons from prosecuting clains for violations
assertedly occurring from 1975 through and includi ng 1988. %

2. Clains for 1989 and Fol | owi ng

a. “In lieu of” defense

One affirmative defense asserted by CIG in preclusion of

recovery by the Mastersons is founded on the Texas doctrine of

guasi - est oppel . This defense was credited by the jury and, at
|l east by inplication, by the district court. Bef ore reaching
quasi - estoppel, however, we are constrained to address CIGs

contractual contention that enforcenent of the Mastersons’ post-
1988 clains is precluded by a fair readi ng of pertinent portions of
the subject agreenents. The contract provision to which CG
invites our attention is the “in lieu of” provision in the 1988

Anendnent . 2¢  Paragraph 7 of that contract states:

2 The district court also found the Mastersons’ pre-1989

clains barred by the statute of limtations. As we conclude de
novo that the Rel ease bars such recovery, we need not address the
statute of limtations. Having famliarized ourselves with the

relevant facts, the legal argunents advanced by the parties in
their briefs, and the reasoning of the district court, however, we
note in passing that the district court appears to have “gotten it
right” on tinme bar as well.

24 ClI G al so advanced an “in lieu of” provision contained in
the 1974 Agreenent. Having concluded that the Rel ease effectively
absolves CIG fromclains of violating its obligations under the
1955 Lease occurring prior to 1989, however, it is not necessary
for us to focus on the “in lieu of” provision of the 1974
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Lessors agree that all royalty paynents nade
pursuant to this Agreenent are in |lieu of any
other rate, rei nbursenent or nethod of
measur enent and shall constitute and be deened
full paynent by Lessee for all gas, including
casing head gas, produced pursuant to the
Lease and shall fully satisfy and conply with
the provisions of the [1955] Lease as anended
herei n. Except as stated in this Agreenent,
the Lease is not otherw se anended. (enphasis
added) .

As a foundation for its argunent that paynents nmade pursuant
to the specific provisions of the 1988 Agreenents fully satisfy and
conply with the provisions of the 1955 Lease as anended, C G
attenpts to distinguish the “Agreenent” referred to in Paragraph 7
(the 1988 Anendnent) fromthe “Lease” referred to in that paragraph
(the 1955 Lease). Fromthat starting point, Cl Gcontends that the

portions of the 1955 Lease that were not expressly restated in the

1988 Agreenments —— specifically, the FNC as incorporated by
reference into the 1955 Lease by the 1967 Settlenment —are of no
force or effect after 1988. This creative but unsupported

interpretation is fatally flawed for several reasons. First, we
need not go beyond the plain wording of the provisions of the 1988
Amendnent which proclaim that “[e]xcept as stated in this
[ Arendnent] Agreenent, the [1955] Lease is not otherw se anended.”
This declaration states the dianetric opposite of CIGs proffered

interpretation which would posit that any provision of the 1955

Agreenent, even though the simlarity in wording of the 1974 and
1988 provisions would nmake our analysis generally applicable to
that provision in the earlier agreenent, and thus to the pre-1989
clains, were they not barred by the Rel ease.

19



Lease that is not reiterated in this 1988 Anendnent is no | onger in
force or effect. That mght well be a fair provision in a docunent
purporting to be a total restatenent or republication of an earlier
agreenent but not in an errata-type anendnent |ike the 1988
Amendnent . Absent an express statenent to that effect, no accepted
canons of contractual interpretation woul d support such a readi ng. 2°
To accept CI G s reading of the 1988 Anmendnent as broadly repealing
all provisions of the 1955 Lease other than those expressly
reiterated in the 1988 Anmendnent al so runs contrary to the express
declaration of the latter.

More to the point, when the 1988 Anmendnent is construed as a
whol e, it becones clear that Paragraph 7's “in lieu of” provision
does not render the FNC nugatory or, in CIGs terns, “fulfilled.”
Specifically, C G argues that, because Paragraph 7 specifies that
“all royalty paynents nade pursuant to this [1988] Agreenent are in
lieu of any other rate...,” all royalty paynent obligations of
Section A(2) of the 1967 Settlenent are satisfied by paynents to
t he Mastersons pursuant to Paragraph 3 of the 1988 Anendnent. The
flawin this logic lies in the | anguage of paragraph 3 of the 1988
Amendnent that states unanbiguously that “[t]he provisions of
paragraphs A(2)(a) and (b)” of the 1967 Settlenent are the ones

repl aced by paragraph 3. As paragraph 2 of the 1988 Anmendnent

% See Reilly v. Rangers Managenent, lnc., 727 S. W 2d 527, 529
(Tex. 1987) (a contract and its subsequent nodifications nust be
consi dered as a whole).
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makes pel l ucid, paragraph 3 replaces only the two denom nat ed sub-
par agraphs of Paragraph A(2) of the 1967 Settlenent, i.e., A(2)(a)
and A(2)(b); clearly nothing in the 1988 Agreenents repeals or
ot herwi se affects or supplants subparagraph A(2)(c) of the 1967
Settlenment, which, as we know, is the FNC.

When we hark back to the declaration in the 1988 Anendnent to
the effect that “[e]xcept as stated in [the 1988] Anmendnent, the
[ 1955] Lease is not otherw se anended,” no doubt can remain that
paynments nmade “pursuant to” the 1988 Agreenents nust conply with
the provisions of the FNC I nasnmuch as (1) the 1988 Anendnent

decl ares the continued efficacy of all provisions of, inter alia,

the 1967 Settlenent that are not expressly repeal ed, substituted,
or nodified by provisions of the 1988 Agreenents, and (2)
subparagraph A(2)(c), the FNC provision, is not expressly
suppl anted, paynents made in conformty to those contracts nust
conformto the FNC as wel | .

We agree with the Mastersons and the district court that the
“inlieu of” provisions of Paragraph 7 of the 1988 Anendnent do not
shield CIGfromthe Mastersons’ post-1988 FNC clains. That | eaves
quasi -estoppel as CI G s |ast bastion.

b. Quasi - est oppel

Wth the Mstersons’ post-1988 clains being free from the
strictures of tine bar and fromthe assertion by C1 G which we have
rejected, that those clains are precluded by the “in lieu of”
provi sions of Paragraph 7 of the 1988 Anendnent, CI G as appel |l ee
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can sustain the finding of the jury and judgnment of the district
court only by prevailing under the Texas doctrine of quasi-
est oppel . A generally accepted verbalization of that doctrine
st at es:

[ The principle of] quasi-estoppel precludes a

party from asserting, to anot her’s

di sadvantage, a right inconsistent with a

position [it has] previously taken. The

doctrine applies when it woul d be

unconscionable to allowa person to maintain a

position inconsistent with one to which he

acqui esced, or from which he accepted a

benefit. 26

Despite its awarding of a relatively nomnal recovery to the

Mastersons, the jury found that they are quasi-estopped from
asserting the nmultimllion dollar claim that is the principa
thrust of this litigation. Quasi -estoppel is a factua
determ nation and thus the province of the jury, which we revi ew by
testing the sufficiency of the evidence. Wen we do so, we wll

reverse only if no reasonable jury could have arrived at the

26 lopez v. Mifioz, Hockema & Reed, L.L.P. et al, 22 S.W3d
857, 864 (Tex. 2000) (quoting Atkinson Gas Co. v. Al brecht, 878
S.W2d 236, 240 (Tex. App.-Corpus Christi 1994, wit denied)
(citations omtted). See also Bristol-Myers Squi bbb Co. v. Barner,
964 S.w2ad 299, 302 (Tex. App. - Cor pus Chri sti 1998)
(“M srepresentation by one party, and reliance by the other, are
not necessary elenents of quasi-estoppel.”) (citations omtted);
Vessels v. Anschutz Corp., 823 S.W2d 762, 765-66 (Tex. App.-
Texarkana 1992, wit denied). Contrary to the Mastersons’
assertion, the Texas Suprene Court’s opinion in Trevino V.
Turcotte, 564 S . W2d 682, 687 (Tex. 1978) has not added the
additional elenent of “full requisite know edge” of the facts and
law to the definition of quasi-estoppel. But, even if Trevino did
stand for that proposition, which it does not, the Mastersons
assertion that they | acked such know edge is refuted by the record.
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verdi ct, considering “all the evidence...in the |ight and wth al
reasonabl e i nferences nost favorable to the party” in whose favor
t he verdict was rendered.?

A review of the evidence presented to the jury in this case
does not produce an overwhelmng weight either favoring or
rejecting a factual basis for quasi-estoppel. Thus the evidence
does not support an indi sputable factual conclusion either way. It
follows, therefore, that reasonable jurors and reasonable juries
could differ, thus precluding a concl usion on appell ate revi ewt hat
no reasonable jury could have found quasi -estoppel .

The record reflects that the parties operated under a so-
called “deal -for-deal” interpretation of the FNC for several of the
years in question. After sending nonthly nmarket price letters to
CIG in a now apparent effort to inply continued reliance on the
proffered theory of their clains, the Mastersons precipitously
asserted clains against CIG based on a “weighted average price”
(“WAP") interpretation of the FNC, a 180-degree change of position
by the Mastersons. Under their WAP interpretation, C G would owe
them in excess of $61 mllion, clearly a change of position
detrinental to CIG Significantly, the Mastersons even stipul ated
that they would not be entitled to damages under a “deal -for-deal”

interpretation of the FNC.

2l Boeing v. Shipman, 411 F.2d 365, 374 (5th Cr. 1969) (en
banc), overruled on other grounds by Gautreaux v. Scurl ock Mrine,
Inc., 107 F.3d 331 (5th Cr. 1997) (en banc).
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Qur review of the jury' s finding of quasi-estoppel next |eads
us to inquire whether the evidence was sufficient to support a
determ nation that the prior deal -for-deal position had produced an
advantage for the Mastersons. The record reflects that the
Mast er sons i ntended and were able to use the FNC beneficially as a
“bargai ning chip” or “tool” for leverage in dealings wwth CIG and
that they received royalty price increases and preferable pricing
terms by pressing the deal -for-deal interpretation. A reasonable
jury could find, as this one did, that the Mastersons benefitted
fromtheir previously maintai ned position.

W turn finally to the question whether a reasonable jury
could conclude that the Mastersons’ change of position was
unconsci onabl e. The Mastersons have not assigned error to the
district court’s defining “unconscionable” as grossly unfair or
unj ust. They have, however, attenpted to characterize CGs
argunent of unconscionability as nerely quarreling with the size of
the Mastersons’ claim W perceive this to be an i naccurate snoke
screeni ng by t he Mast er sons to obf uscat e t he pr oper
characterization of CIGs argunent: The breaches the Mstersons
now assert coul d have been avoided had Cl G not relied on and acted
in response to the Mastersons’ original deal-for-deal position as
mai nt ai ned over a considerable period of tine. Even though
reliance is not an elenent per se of quasi-estoppel, the

Mastersons’ allegation that C G continuously breached the WAP
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interpretation of the FNC, assertedly accunulating mllions of
dollars in danages, was the product of its conformng to the deal -

for-deal interpretation as mutually understood by the parties.

This is relevant: When the correct analysis of the facts is
applied to another viable interpretation, i.e., that the Mastersons
stood nute despite their knowl edge that CIGs actions were —in
the Mastersons’ opinion — formng the basis of a nmultimllion

dollar claim against CIG that the Mastersons were confecting, we
cannot charge this jury with nmaking a finding that no reasonabl e
jury could have nade, i.e., that the Mastersons are unconsci onabl e
in asserting their present clains on the basis of WAP after
cynically msleading CIG with the deal-for-deal theory for FNC
determ nati on. W find no reversible error in the jury’'s
determ nati on of quasi-estoppel, and therefore affirm Aresult of
affirmng that finding is to nake noot the Mastersons’ argunent
that the jury's award of $140,554.24 is not supported by the
evi dence. %8
L1l

Concl usi on

28 We nevertheless note that the record contradicts the
Mast ersons’ insistence that the jury was not free to disregard the
“uncontradi cted” testinony of the Mastersons’ expert, relying on
Webster v. O fshore Food Serv., Inc., 434 F. 2d 1191, 1193 (5th Gr.
1970). Qur review of the record denonstrates that the testinony
was disputed by inpeachnent on cross examnation and by live
testinony of the w tnesses.
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Gven the protracted and contentious history of the
relationship of the parties and their predecessors, we are not
sanguine that our judgnent today wll produce an end to
hostilities. That, however, is not our mssion: As a court of
error, we are charged only with determ ni ng whether the errors of
fact and |law asserted by appellants present valid reasons for
reversing the results reached by the district court and the jury.
For the reasons set forth above, we are convinced that affirmance,
not reversal, is in order. The Mastersons’ assertions of fraud and
breach of fiduciary duty were properly dism ssed by the district
court for the reasons we have stated. Their clains for alleged
breach of contract occurring prior to 1989 are barred by the
Rel ease they granted to CIG in the 1988 Amendnent. The several
anmendnent s and contractual supplenents to the 1955 Lease do not bar
the Mastersons from asserting post-1988 breaches of the favored
nation cl ause because it was not repeal ed or supplanted by the “in
lieu of” provisions of Paragraph 7 of the 1988 Anendnent: That
agreenent affected only subparagraphs A(2)(a) and A(2)(b) of the
1967 Settlenment, and not A(2)(c) in which the FNC is contai ned.
Neverthel ess, the jury did not err reversibly in concluding as a
matter of fact that the Mastersons are quasi-estopped from
asserting and recovering on their post-1988 clains. Finally, the

district court’s take-nothing judgnent against the Mastersons is

appropriate, despite the jury's award of $140,554.24, given the
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Mast er sons’ concessi on that they cannot recover on a deal -for-deal
claimunder the FNC, which was the basis of the jury's award of
that sum Therefore, the judgnent of the district court and all
rulings inplicated in this appeal are, in all respects

AFF| RMED.
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