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for the Northern District of Texas

May 11, 1999

Bef ore Hl GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This claim arises from a bureaucratic snafu. The Cty of
Dall as, by a series of m stakes, denolished a small house after
erroneously concluding it was a nuisance. This suit by the
property owner ensued. We nust decide whether the district court
erred in refusing to recogni ze a defense of absolute imunity to a
claimfor noney damages asserted by an official of the responsible

city agency and qualified immunity asserted by one of its



enpl oyees. W concl ude that the i nvoked def enses are avail abl e and

reverse and remand.

I

In 1993, lving and Barbara Thomas purchased a single famly
honme at 4226 Landrum Avenue, Dallas, Texas. The Thonmases never
resided there but were nmaking repairs and i nprovenents to t he house
over tinme. |In January 1994, the Code Enforcenent Departnent of the
City of Dallas gave M. Thomas a notice of violation regarding the
detached garage and told M. Thomas to repair or denolish the
accessory structure within 30 days. Four nonths later, the code
i nspector found no repairs or denolition of the garage and issued
acitation to M. Thonmas. The code inspector forwarded the file on
the garage to the Urban Rehabilitation Standards Board on June 20,
1994. The URSB i s a board of vol unteers appointed by the mayor and
city council to decide cases about urban nui sance.

The URSB schedul ed a hearing on October 4, 1996 regarding the
denolition of the garage. Notice was sent to the last known
address for Iving Thomas, 4226 Landrum Avenue, Dal | as, Texas 75216,
but the notice was returned to the URSB as uncl ai ned. At the
hearing, the case was “passed” so that the URSB coul d | ater assess

the main structure with the accessory structure in one hearing.?

The Thomases assert that there is neither a record of an
interior inspection of the house nor a record that they were given
any notice about substandard conditions of the house.
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A new hearing on the two structures was set for Novenber 1, 1994.
In the neantinme, on Cctober 6, 1994, M. Thonas applied for and
received a denolition permt from the city and denolished the
gar age.

Aquila Allen, the URSB Adm nistrator, sent notice of the
schedul ed Novenber 1, 1994 URSB hearing to the |ast known address
of Ilving Thonas. The notice provided, in pertinent part, the
fol | ow ng:

Property | ocated at 4226 Landrum Avenue, Lot(s) 12, Bl ock

5/6083 wi Il be anong the properties considered. At this

hearing the Adm nistrator wll present evidence of the

condition of the structure(s). The owner, |essor,
occupant or |ienholder, will be given the opportunity to
present evidence and witnesses if so desired.
The notice then listed ten actions which the URSB could take with
respect to the property; the last action listed was denolition.

In additionto this mailed notice, Allen al so published notice
of the hearing in the Daily Comercial Record at |east five days
before the hearing. Wile 8 27-13 of the Dallas Cty Code permts
notice by publication, it does so only after both witten notice
and a diligent search to ascertain the party’s correct address have
failed. The code al so provi des opti onal personal notice, which was
not attenpted in this case.

On Novenber 1, 1994, the URSB reviewed the Thomases’ case,
even though there was no mail return receipt on file indicating

that the Thomases had been given notice by mail. Darwin Gaines,

menber and chairman of the URSB, presided over the hearing and



voted to denolish the Thomases’ house on the ground that it was an
urban nui sance. The URSB i ssued a denolition order for the entire
dwel ling at 4226 Landrum Avenue and a notice was sent to the
Thomases’ sane address. The denolition order was al so published in
the Dallas Commercial Record. On Novenber 11, 1994, a certified
mail return receipt was finally received by the URSB, indicating
t hat the Thomases did not receive notice of the schedul ed Novenber
1 hearing until a week after the hearing was hel d.

Nonet hel ess, the city proceeded with its Novenber 1 deci sion
to denolish the structure. Notice of the denolition order was sent
by certified mail, but was returned to the URSB as “return to
sender, attenpted not known.” Eleven nonths |ater, on October 25,
1995, the city denvolished the Thomases’ house and sent thema bil
for $1379. 32.

The Thomases filed suit asserting clains that Gai nes and Al |l en
violated their right to due process under the Fourteenth Amendnent
by failing to provide proper notice of the URSB heari ngs concerni ng
the denolition of their house.? The district court granted the
Thomases’ summary judgnment notion, specifically denying the
absolute and qualified immunity defenses raised by Gaines and

Al |l en.

The Thomases al so sued the City of Dallas under § 1983 and
filed a notion for partial summary judgnent against the Gty. The
district court granted the notion. That ruling is not before us.



Gai nes and Al l en appeal . Under the collateral order doctrine,
we have jurisdiction over this interlocutory appeal to reviewthe
district court’s denial of immunity to Gaines and Allen. See Cantu

v. Rocha, 77 F.3d 795, 802-03 (5th Cr. 1996)(citing Mtchell v.

Forsyth, 472 U.S. 511, 526 (1985)).
I
W review a sunmary judgnent de novo, applying the sane
standards as used by the district court, reviewng the facts and

drawi ng i nferences in favor of the nonnoving party. See Elliott v.

Lynn, 38 F. 3d 188 (5th Gr. 1994). Summary judgnent is proper only
when there is no genuine issue as to any material fact and the
moving party is entitled to judgnent as a matter of |aw. See FED.

R CGQv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S. 317 (1986).

“To win summary judgnent, the novant nust show that the evidence
would not permt the nonnobvant to carry its burden of proof at

trial.” Smth v. Brenoettsy, 158 F.3d 908, 911 (5th Cr. 1998).

11

Gaines clains absolute immunity, alternatively qualified
imunity, contending the URSB perforns a quasi-judicial function.
The Thonases do not say otherwi se for orders to denolish houses.
Rat her, they contend that Gai nes voted to denvolish their house when
t here was no evidence in the URSB file of notice to the Thomases of
such a hearing and that act should not be shielded. This argunent
fails to grasp the reach of absolute imunity. As we will explain,
if the job enjoys absolute immunity, the inquiry into liability
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narrows to whether the official was about his work when engaged in
the accused conduct. Failure in a given case to apply the rules
correctly does not | eave an official unsheltered fromliability --
i ndeed, that is the protection afforded by absolute imunity.

An official who seeks absolute immunity has the burden of
show ng that public policy justifies the extension of the doctrine

of judicial inmunity. See Butz v. Econonpbu, 438 U. S. 478, 506-07

(1978). To assess whether absolute i nmunity shoul d be ext ended, we
must examne the character of the officer’s duties and the

relationship to the parties. See Mylett v. Millican, 992 F.2d

1347, 1352 (5th Gr. 1993)(citing Stunp v. Sparkman, 435 U. S. 349,

359 (1978)). Unfortunately, our inquiry is |ess than exact. W
consider the follow ng factors:

(1) the need to assure that the individual can perform
his functions w thout harassnent or intimdation;

(2) the presence of safeguards that reduce the need for
private damages actions as a neans of controlling
unconstitutional conduct;

(3) insulation frompolitical influence;

(4) the inportance of precedent;

(5) the adversarial nature of the process;

(6) the correctability of the error on appeal.

G eavinger v. Saxner, 474 U.S. 193, 202 (1985) (citing Butz, 438

U S at 512).
Absolute imunity extends to agency or board officials

performng functions that are quasi-judicial in nature. See



O Neal v. Mssissippi Bd. of Nursing, 113 F.3d 62, 65 (5th Cr

1997); Johnson v. Kegans, 870 F.2d 992, 996 (5th Cr. 1989). W

are to use a "functional approach” that |ooks to "the nature of
the function perfornmed, not the identity of the actor who perforned

it." Inbler v. Pachtman, 424 U S. 409, 431 (1976). The six

enunerated factors, characteristics of the judicial processes,

serve to assist inthe inquiry into function. See d eavinger, 474

UsS at 202 Here, it appears that at least five of the six
factors favor absolute immunity.

First, the URSB is charged with the inherently controversi al
task of denolishing private residences. It is conprised of
vol unt eer nenbers serving in unpaid, two-year positions. This is
significant because harassing litigation takes a heavy toll when
the task depends on volunteers fromthe community.

Second, the URSB proceedings have sufficient procedural
saf eguar ds. The Gty Code provides that property owners have a
right: to receive notice of URSB hearings, see Dallas, Tex., Rev.
Cty Code ch. 27, art. Il, 8§ 27-13(b); to present and cross-exam ne
W tnesses, see id. 8 27-9(c); to request that a case be reheard,
see id. § 27-14(a), (b); and to appeal an adverse decision to state
district court, see id. 8 27-9(e).

Third, the nmenbers of the URSB are not el ected, but appointed
by nmenbers of the city council. To this extent, they are shiel ded

fromdirect political influence.



Fourth, although the URSB s decisions are not gui ded by URSB
precedent, the board is bound by specific standards for eval uating
structures set in the Dallas Cty Code. This factor does not
meani ngfully point in one direction or the other.

Fifth, hearings before the URSB are adversarial. Parties are
free to present evidence and testinony, see id. 8§ 27-9(c);
W t nesses nust testify under oath, see id. 8 27-9(a); and parties
have the right to cross-exam ne adverse w tnesses, see id. § 27-
9(c). The district court was persuaded that the city code aside,
there was in fact no neani ngful cross-exam nati on because staff had
briefed the board privately before the hearing. W find no record
basis for a conclusion as a matter of law that the city code was
ignored in the routine of business. That nost matters are
uncontested does not nean that the right was not avail abl e.

Finally, as already noted, errors may be corrected on appeal
to state district courts. See id. §8 27-9(e). The federal district
court did not think this judicial review was of nuch practica
value. As we see it, the procedural apparatus is sound, and we
have no record basis for concluding that it is wunsound in
oper ati on.

These general factors favor inmmunity. Qur focus now nust be
upon t he defendants’ particular job responsibilities and their acts

about which the Thomases conpl ain. See Mylett v. Millican, 992

F.2d 1347, 1352 (5th Gr. 1993).



Gaines is a nenber of the URSB and its chairnman. As chai rman
he presides over all URSB hearings and is responsible for
adm ni stering oaths. As a participating nenber, he votes on cases
based on the testinony and evidence before the panel. Gai nes

functions in a manner conparable to that of a judge. See Swann v.

Dallas, 922 F. Supp. 1184, 1192-95 (N.D. Tex. 1996) (holding in a
conpr ehensi ve and wel | -reasoned opi nion that nenbers of URSB are

entitled to absolute i munity),; see also Butz, 438 U S. at 511-17;

O Neal, 113 F.3d at 65. W are persuaded that the district court
erred in rejecting Gaines’ claimof absolute imunity.
|V

Al len al so clainms absolute immunity, alternatively, qualified
i nuni ty. She asserts her position is essentially that of a
prosecutor. See URSB Code 8 27-13(j). W agree with the district
court that the claim of absolute immunity is not supportable.
Allen’s duty is nore accurately characterized as admnistrative,
rather than prosecutorial, and a person performng routine
admnistrative duties is not entitled to absolute immunity. See

Tarter v. Hury, 646 F.2d 1010, 1012 (5th Gr. 1981); WIllians v.

Wod, 612 F.2d 982, 984-85 (5th Cr. 1980).
\%
To determ ne whether Allenis entitled to qualified i munity,
we nust determine (1) whether the Thomases stated a claim for
violation of a constitutional right; (2) whet her this

constitutional right was established at the tinme of the actions

9



underlying this lawsuit; and (3) whether the Thomases established
that Allen’s conduct was objectively unreasonable in |ight of the

|l egal rules clearly established. See Eugene v. Alief |Indep. Sch.

Dist., 65 F.3d 1299, 1305 (5th Cr. 1995).
The Thomases alleged that Al len denied them due process by
failing to provide them with proper notice of the hearing

concerning the denolition of their house. See Millane v. Central

Hanover Bank & Trust Co., 339 U S. 306, 313 (1950) (holding that

state action affecting property generally requires advance notice).
The first two prongs of the qualified inmmunity test are satisfied,
and we turn to the third -- whether Allen's actions were
obj ectively unreasonabl e.

The district court denied qualified inmunity finding that
Al l en’ s conduct was not objectively reasonable. The district court
concl uded that “[t] he uncontroverted facts showthat Ms. Al en knew
that the Plaintiffs had not received notice of the Cctober or
Novenber hearings and that the Board could not proceed until they
had been given proper notice.” Al len challenges the district
court’s conclusion and argues that she is entitled to qualified
i munity because her actions were objectively reasonabl e.

While the summary judgnment record indicates that either the
menbers of the URSB, the URSB Adm nistrator, or the URSB staff
typically would check a file before a hearing to see if there was
a return receipt from a targeted individual, Chapter 27 of the
Dallas City Code, entitled M nimum Urban Rehabilitation Standards,
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provi des that the director/adm nistrator of the URSB i s responsible
for giving notice to targeted individuals. W agree with the
district court that Allen, as the adm nistrator of the URSB, bears
the responsibility of ensuring that notice is given.

Al l en maintains that she gave the notice required by Chapter
27 of the Dallas Cty Code. She mailed certified notice of the
schedul ed Oct ober and Novenber hearings as well as the outcone of
t he Novenber 1 hearing to the Thomases’ [|ast known address. I n
addi tion, she gave notice by publication of the pending denolition
order. Yet, the Thonases argue it was objectively unreasonable to
al l ow the Novenber 1 hearing to proceed when no return recei pt was
on file, and the certified mail recei pt showed the Thomases di d not
receive the notice of the Novenber 1 neeting until Novenber 8.

Wiile it is arguable that Allen should have known that the
Thomases’ return receipt card was not in the file at the tine of
the Novenber 1, 1994 hearing, that alone does not establish that
she intentionally and know ngly viol ated the Thomases’ due process
right in violation of 8§ 1983. Allen nade the proper attenpts to
notify the Thomases, but was undoubtedly negligent in failing to
bring the lack of a return receipt in the Thomases’ file to the
URSB's attention. Whether Allen’s conduct constituted an
intentional deprivation of the Thomases’ due process rights or
denonstrated that she was “plainly inconpetent” in her duties as
the URSB Adm nistrator is a genuine issue of material fact that
shoul d be determ ned by a jury. See Cantu, 77 F.3d at 806 (stating
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that “[qJualified imunity protects al | but the plainly
i nconpetent or those who knowingly violate the law” (citing

Anderson, 483 U.S. at 638 (quoting Malley v. Briggs, 475 U S. 335,

341 (1986))).
W
In sum we find that Gaines is entitled to absolute i munity,
but Allen is not entitled absolute imunity. The district court’s
grant of sunmary judgnent against Allen on the question of
qualified imunity is REVERSED and REMANDED for proceedi ngs

consistent with this opinion.
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