REVI SED, May 8, 1998

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 97-10683

In the Matter of: Charles R Crowel |,

Debt or .
CHARLES R. CROVELL,
Appel | ant,
VERSUS
THEODORE BENDER ACCOUNTI NG, |INC.,d/b/a
THEODORE BENDER ACCOUNTI NG SERVI CE, | NC.
Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

April 29, 1996
Before DAVIS, W ENER and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:
| .
FACTS & PROCEDURAL HI STORY

Charles R Crowell filed for Chapter 13 reorgani zation on
January 4, 1988. Crowel |l clained a rural homestead exenption under
Texas law for a forty-two (42) acre tract of land within the city
limts of Keller, Texas. Theodore Bender Accounting, Inc.
(“Bender”) had a lien on the forty-two acres. The Chapter 13

Trustee objected to the designation of all forty-two acres as



exenpt rural honestead. Thereafter, Crowell intitiated an
adversary proceeding to invalidate Bender’s lien, and Bender
counter-clained asserting the validity of its lien and sought a
j udgnent of foreclosure. Then, w thout notice to Bender and
W t hout a hearing, the Chapter 13 Trustee abandoned his objection
by agreenment with Crowel .

Followng a trial in the adversary proceeding initiated by
Crowel I, the bankruptcy court agreed with Bender, and desi gnated
the | and as urban honest ead, reducing Crowel |’ s al |l owabl e exenpti on
to one (1) acre. The bankruptcy court di sm ssed Bender’s counter-
claim for foreclosure without prejudice to its rights to seek
relief fromthe automatic stay or to seek foreclosure in the event
the automatic stay was termnated. Finally, the bankruptcy court
ordered Crowell to choose which one of the forty-two acres he
w shed to have exenpted as urban honestead, and if he did not do
so, the Trustee would nake the designation.? On appeal the
district court affirnmed the ruling of the bankruptcy court, and
Crowell tinely appealed to this Court.

It is clear to us that the central issue is whether the

bankruptcy court and district court erred by designating Crowell’s

honmestead as urban rather than rural. Qut of this singular issue,
Crowell managed to distill fourteen (14) issues for this Court to
resol ve on appeal. Nevertheless, we will attenpt to focus on the

central issue here, passing only on those corollary issues which

The bankruptcy court’s order stipulated that the one acre
desi gnated by Crowel | or the Trustee had to i ncl ude t he house t hen st andi ng
on the property.



are essential to resolution of this appeal.
1.
LAW & ANALYSI S
A
St andard of Revi ew
We review the decision of the district court by applying the
sane standards of reviewto the bankruptcy court’s findings of fact
and conclusions of law as applied by the district court. In re
Kennard, 970 F.2d 1455, 1457 (5th Gr. 1992), citing In re
Kill ebrew, 888 F.2d 1516, 1519 (5th Cr. 1989). “A bankruptcy
court’s findings of fact are subject to clearly erroneous review
[and] [c]onclusions of law ... are reviewed de novo.” Id. at
1457-58 (citations omtted). Wether a honestead is rural or urban
is a question of fact. U S v. Blakeman, 997 F.2d 1084, 1090-91
(5th Gr. 1992)(citing cases).
B.
Prelimnary Matters
Crowel | argues that the bankruptcy court was wong to decl are
Bender’'s lien valid, because Bender did not tinely file an
objection to the clainmed exenption within thirty days of the § 341
creditors neeting as required by Bankruptcy Rul e 4003(b). 11 U S. C
8 4003(b). Further, Crowell argues that the agreed order signed by
t he bankruptcy court withdrawi ng the Chapter 13 Trustee’ s objection
to Crowel | ’s exenptionis res judicata and precl udes Bender’s claim

that its lien is valid.



Ti el i ness

The tineliness of Bender’s objection is irrelevant. The
bankruptcy court did not try the validity of the |ien based on
Bender’ s obj ection. Rather, Crowell instituted an adversary
proceedi ng to have Bender’s |ien declared invalid. Hence, whether
Bender tinely filed an objection to Crowell’s exenption or not, it
was Crowel | who placed the validity of Bender’'s lien in issue, and
therefore, Crowell cannot conpl ain that the bankrupty court deci ded
t he issue.

ii.
Res Judi cat a2

The agreed order between the Chapter 13 Trustee and Crowel |
W thdrawi ng the trustee’s objection to Crowell’s exenption has no
precl usive effect on Bender. The agreed order only stood for the
proposition that the Chapter 13 Trustee agreed that the entire
forty-two acres was rural honestead, and therefore, since there was
no other objection, the exenption would be all owed. The agreed
order does not address the validity of Bender’s lien, nor does it
address the rural or urban nature of the honestead. Ther ef or e,
since the agreed order did not reach the nerits of Bender’s |lien or
of the clained exenption, it has no preclusive effect on those
I ssues. Matter of Super Van, Inc., 92 F.3d 366, 370 (5th Cr.
1996) (doctrine of res judicata only bars relitigation of matters

t hat have been or should have been previously determ ned on the

2More precisely, the question here is one of issue preclusion
(col l ateral estoppel). Matter of Super Van Inc., 92 F.3d 366, 370 n. 11
(5th Cir. 1996).



merits), citing Langston v. Ins. Co. of North America, 827 F.2d
1044, 1046 (5th Gr. 1987).

Finally, even if +the agreed order had the effect of
determning the validity of Bender’s lien, no hearing was held
before the agreed order was entered and Bender was not given notice
that the Chapter 13 Trustee had stipul ated to abandon its objection
until after the agreed order was entered. Therefore, Bender was in
no sense a party to the stipulation and is not bound by it.
Hansberry v. Lee, 311 U S 32, 61 S. . 115 (1940)(due process
precl udes binding a party to a judgnent when he did not have notice
or an opportunity to be heard and his interests were not adequately
represented).

C.
Rural v. Urban

This Court has recently expounded, in sone detail, the factors
to be considered by the bankruptcy court in determ ni ng whet her any
particul ar property clainmed as exenpt under Texas law is rural or
ur ban.

These factors include “(1) the location of the land with

respect tothe limts of the nunicipality; (2) the situs

of the lot in question; (3) the existence of nunicipal

utilities and services; (4) the use of the |ot and

adj acent property; and (5) the presence of platted

streets, blocks, and the |ike.”
UsS v. Blakeman, 997 F.2d 1084, 1091 n. 14 (5th Cr. 1992),
quoting In re Bradley, 960 F.2d 502, 511-12 n. 18 (5th Cr.
1992) (citing cases).

A review of the bankruptcy court’s findings of fact and

conclusions of |aw reveals that the bankruptcy court nade a series
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of specific findings of fact relevant to each of the elenents
outlined in Blakeman, supra 997 F.2d at 1091 n. 14. First, the
bankruptcy court found that the entire forty-two (42) acres has
been within the city limts of Keller, Texas, since February of
1979. Second, the bankruptcy court found that as of January, 1986,
city sewer and water services were available to the property upon
request, and the city provided police and fire protection. Private
el ectrical and natural gas pipeline service was al so available to
the property. Third, prior to January, 1986, there were five
platted residential subdivisions in the surrounding imediate
vicinity of the Crowel|l property; Quail Valley, the Bl ack Additi on,
County Hi Il Estates, Sunrise Estates, and Oak Bend Estates. I n
January, 1986, the adjacent properties to the west and north of the
Crowel |l Property were also subdivided into residential |ots, none
| arger than five acres. M. Crowell did raise cattle on his
property, but by city ordinance |livestock could not be kept on the
property within 200 feet of any structure on nei ghboring | and, and
as of January, 1986, the property was zoned for residential use.
Finally, as of January, 1986, approxinmately seventy-five percent of
the devel opable land in the city had been or was being devel oped,
and the city itself contained commercial devel opnent as well as
parks and recreational areas, i.e., Keller, Texas, was a full
service urban city, albeit a small one.

Qur review of the record and exhibits presented to the
bankruptcy court shows no clear error in the bankruptcy court’s

findings of fact. Furthernore, the bankruptcy court’s findings



Wth respect to each of the elenents outlined in Bl akeman, supra,
favors a finding that the property was urban honestead. The record
reflects that Crowell’s forty-two acre tract was on the edge of
devel opnent in Keller, but by the time Crowell filed for bankruptcy
and clainmed a rural honestead exenption, residential devel opnent
had finally surrounded his property. Crowell was left with a snal
farmin the mddle of a residential neighborhood. Therefore, we
find no clear error in the bankruptcy court’s ultimte factua
conclusion that Crowel|l’s property was urban honest ead.
D
| nvol untary Desi gnati on

Finally, Crowell argues that it was error for the bankruptcy
court to require himto designate the one acre of urban honestead
whi ch woul d be exenpt (with the understanding that it nust include
the house on the property) or have the trustee do it for him?3
Sections 41.021-41.023 of the Texas Property Code provide the
met hod for designation of the honestead if a judgnent creditor

proceeds to execute on the property, and the judgnent debtor has

3There is no error in requiring that the fanmly honme be included in
the designated one acre honestead. Regardl ess of who nmkes the
desi gnati on, under Texas | aw, the honestead rmust i ncl ude the hone. Loom s
v. Wallis & Short, P.C., No. 14-96-00389-CV, 1997 W. 535655, pg. *3 (Tex.
App. - Hous., Sept. 4, 1997)(“[T]he definition of ‘ homestead’ as enconpassi ng
| ot or |ots used for the purposes of a hone, corresponds with recent case
law’), citing NCNB Texas Nat. Bank v. Carpenter, 849 S. W 2d 875, 879 (Tex.
App.-Fort Worth 1993); Gann v. Montgonery, 210 S.W2d 255, 257-58
(Tex.Civ.App.--Fort Worth 1948, wit ref’'d n.r.e.)(“[ Honest ead] ..
i ncl udes as an i ndi spensabl e part thereof the dwelling-house or famly
resi dence”), citing 40 C. J.S., Honmesteads, § 52 (1941); Blongren v. Van
Zandt, 126 S. W 2d 506, 509 ( Tex. Ci v. App. - - East | and 1939) ( Head of fanily may
desi gnat e 200 acr e honest ead porti on out of | arger conti guous acreage, but
“[t]he part so designated rmust include the dwelling and appurtenances
thereto”), quoting Watkins Land Co. v. Tenple, 135 S.W2d 1063, 1064
(Tex. Civ. App. 1911).



not yet nmade a voluntary designation of the honmestead under 8§
41.005. The judgnent creditor, having caused execution to issue,
must give notice to the judgnent debtor to nake a designation

Tex. Prop. Code Ann., 8§ 41.021. The judgnent debtor then has until
the next Monday after 20 days after service of notice in which to
desi gnat e the honestead (one acre for urban honestead and 200 acres
for rural famly honestead). Tex. Prop. Code Ann., § 41.022. |If
the judgnment debtor fails to nmake a voluntary designation within
the tinme allowed, then the court fromwhich the wit of execution
i ssued nust appoint a comm ssioner to designate the judgnent
debtor’s honest ead. Tex. Prop. Code Ann., § 41.023. The
bankruptcy court clearly did not use the nethod outlined in the
Tex. Prop. Code Ann., 88 41.021-41.023.

Whet her the bankruptcy court nust use state | aw procedure for
desi gnation of the honestead, when the debtor has cl ained a state-
| aw honestead exenption as allowed by 8§ 522 (b)(2)(A) of the
Bankruptcy Code, is a choice of |aw question which has not been
decided by this Court. W hold that the bankruptcy court is not
bound to follow the Texas Property Code procedure for designating
the debtor’s honestead from a | arger parcel of property in order
that the renmai nder may be | i qui dat ed.

The governing law in federal bankruptcy court is the
Bankruptcy Code. That code incorporates state |law to the extent
that it allows a debtor to claim a state-law exenption under 8§
522(b) (2) (A . Texas |law provides for two types of honestead

exenption--rural and urban. The determ nation of whether the



homestead is rural or urban is a state |aw question. In re
Bradl ey, 960 F.2d 502, 507 n. 7 (5th Gr. 1992), citing In re
Moody, 77 B.R 580, 590 (S.D. Tex. 1987), aff’d, 862 F.2d 1194 (5th
Cr. 1989). However, once the nature of the honestead has been
determned (i.e., rural or urban honestead), Texas |aw provi des no
substantive standards to guide the designation of that portion of
the debtor’s real property which is the actual honestead (assum ng,
as in this case, that the property acreage exceeds the nmaximm
allowed for that type honestead), wth the exception of the
requirenent that it include the debtor’s residence.* The Tex.
Prop. Code Ann., 88 41.021-41.023, outlines only the procedure and
not the substantive standards for designation of the honestead, and
therefore, failureto followthese provisions cannot be expected to
result in a designation which differs materially from that which
m ght be nmade by a conm ssioner appointed under Tex. Prop. Code
Ann., 841.023.

In the adm ni stration of the bankruptcy estate the bankruptcy
court nust be free to designate that portion of the debtor’s real
property which i s exenpt honestead usi ng those entities and persons
al ready i nvol ved i n the process established by the Bankruptcy Code.
The Texas state-law procedure, involving as it does the appoi nt nent
of actors foreign to the Bankruptcy Code, is a procedure apparently
not contenplated by the Code. The Bankruptcy Code, by sinply
allowing debtor’s to claim a state-law exenption, should not be

understood to force bankruptcy courts to use state-law procedures

“See note 3, supra.



and state-law actors to nmake a determ nation which the trustee or
t he bankruptcy court ordinarily would make if the debtor el ected
the federal exenptions. Therefore, we nust conclude that the
bankruptcy court did not err by failing to use the procedure
outlined in Tex. Prop. Code Ann., 88 41.021-41.023.
L1,
CONCLUSI ON

We find that the bankruptcy court foll owed the applicable | aw,
that its findings of fact were not clearly erroneous and that its
ultimate factual conclusion, i.e., that Crowell’s honmestead was
urban rather than rural, is not clearly erroneous. Furthernore,
t he bankruptcy court did not err by requiring Crowell to designate
t hat one-acre portion of the forty-two acres which woul d be exenpt
as urban honmestead (wth the understanding that it include the
resi dence thereon) or have the trustee nmke the designation.
Therefore, we affirm

AFF| RMED.
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