IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 97-10592 & 97-10781

STEARNS Al RPORT EQUI PMENT COMPANY, | NCORPORATED,
Pl ai ntiff-Appellant,

ver sus

FMC CORPORATI CON,
Def endant - Appel | ee.

Appeals fromthe United States District Court for the
Northern District of Texas

April 7, 1999
Bef ore GARWOOD, BARKSDALE and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Stearns Airport Equipnment Co., Inc.
(Stearns) brought this suit against defendant-appellee FMC
Corporation (FMC), claimng FMC had viol ated the Sherman Act, the
Robi nson- Pat man Act, and Texas state |aw. Stearns appeals the
district court’s grant of summary judgnent to FMC, and also
chal | enges certain expenses awarded to FMC as costs. W affirm

Facts and Proceedi ngs Bel ow

Stearns and FMC are both manufacturers of boarding bridges,



the devices that allow passengers to enter and exit passenger
airplanes. Historically, the donestic nmarket has been dom nat ed by
Jetway, a brand previously produced by a division of a conpany not
a party to this case. In 1994, the Jetway division was purchased
by FMC, which continued its operation. Stearns, a wholly-owned
subsidiary of Trinity Industries, has been produci ng bridges since
the beginning of the 1980s. Both parties export their bridges
around the world, and about a dozen manufacturers produce bridges
abroad. Wile foreign conpetitors have bid on sone projects and
sold a handful of bridges here, during the relevant tine frane
actual foreign penetration in the North Anerican nmarket was
mnimal. The record does show that foreign producers sporadically
expressed interest in the market, and one recently opened up a
sales office in the United States.

FMC and Stearns utilize conpeting technologies in their
bri dges. Stearns relies on hydraulic systens for its bridges
while FMC wuses an electronechanical system The record
establishes that at |east sone bridge purchasers felt that there
were substantial differences between the two systens under vari ous
circunstances. In addition, FMC was in the process of devel opi ng
and i ntroduci ng conputerized controls in sone of its nodels, called
“smart bridges,” during the relevant tinme frane. The “smart-
bri dge” t echnol ogy—whi ch had sonme t eet hi ng t roubl es—was
significantly different fromthe nechani smused by Stearns.

Prior to the m d-1980s, the dom nant purchasers of bridges in
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the United States had been airlines. The airlines had frequently
dealt exclusively with Jetway. However, during that period the
mar ket began to shift and municipal airport authorities becane the
primary purchasers of bridges. This shift led to nost sales in the
i ndustry being governed by conpetitive bid processes. After sone
initial successes in this new nmarket, Stearns began to | ose market
share to FMC. Stearns alleges that its |oss of sales to nunici pal
bi dders was t he product not of vigorous conpetition, but rather of
an orchestrated programby FMC to avoid fair conpetition through a
conbi nation of exclusionary manipulation of nunicipal bids and
predatory pricing.

Stearns filed an antitrust action against FMC on Decenber 4,
1995. The conplaint initially alleged violation of Sections 1 and
2 of the Sherman Act, 15 U S. C 88 1-2, Section 2(a) of the
Robi nson- Pat man Act, 15 U . S.C. 8 13(a), and tortious interference
and unfair conpetition under state law. The district court granted
FMC s notion for summary judgnent on the Section 1 Sherman Act
clains on May 31, 1996. See Stearns Airport Equi pnent Co., Inc. v.
FMC Corp., 977 F.Supp. 1263 (N.D. Tex. 1996). St earns does not
appeal that ruling. Discovery continued on the other clains, and
FMC fil ed anot her notion for sunmary judgnent on Decenber 20, 1996.
St earns requested an extension of tine for its response, which was
granted, and also filed a notion under Rule 56(f) to delay summary

judgnent until the conpletion of discovery. The district court



denied the Rule 56(f) notion, but allowed discovery to continue
until March 26, 1997, when it granted sunmary judgnent to FMC on
all clains. Stearns noved to reconsider and offered additional
evidence. This notion was denied and this appeal followed.
| . Standard of review

W review a district court’s grant of summary judgnent
enpl oying the sane standard it was required to apply in granting
the notion. Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 725 (5th
Cr. 1995). Summary judgnent nust be affirnmed when the noving
party has identified material facts not in genuine dispute and the
nonnmovi ng party fails to produce or identify in the record sumary
j udgnent evidence sufficient to sustain a finding in its favor
respecting such of those facts as to which it bears the trial
burden of proof. In reviewng the record, we nust view all facts
inthe light nost favorable to the nonnovant. W review questions
of law de novo. |d. W no |onger maintain that sumary judgnent
is especially disfavored in categories of cases. See Little v.
Liquid Air Corporation, 37 F.3d 1069, 1075 n.14 (5th Gr. 1994) (en
banc) (“we reject any suggestion that the appropriateness of
summary judgnent can be determ ned by the case classification.”).
Stearns’ attenpt to invoke earlier cases in which we suggested t hat
summary judgnent should be shunned when conplex antitrust clains
are involved thus fails.

Stearns on this appeal treats its Robinson-Patman and state



law clains as derivative of its Sherman Act section 2 claim
Accordingly, if we find that sunmary j udgnent shoul d be affirnmed on
the Section 2 clainms, we nust also affirmthe dism ssal of these
cl ai ms.
1. Exclusionary Conduct

A violation of section 2 of the Sherman Act is nmade out when
it is shown that the asserted violator 1) possesses nonopoly power
in the relevant market and 2) acquired or maintained that power
wilfully, as distinguished from the power having arisen and
continued by growth produced by the devel opnent of a superior
product, business acunen, or historic accident. United States v.
Ginnell Corp., 86 S. Ct. 1698, 1704 (1966). For the purpose of
this summary judgnent, we will assune, as the district court did,
t hat FMC does possess nonopoly power in the North American nmarket
for boardi ng bridges. Excl usi onary conduct under section 2 is the
creation or nmaintenance of nonopoly by neans other than the
conpetition on the nerits enbodied in the Ginnell standard. See
Aspen Skiing Co. v. Aspen Hi ghlands, 105 S. C. 2847, 2859 (1985)
(attenpting to exclude on grounds other than efficiency); C E
Services, Inc. v. Control Data Corporation, 759 F.2d 1241, 1247
(5th Gr. 1985) (quoting 3 P. Areeda and D. Turner, Antitrust Law
p. 626, at 83 (1978)). The key factor courts have analyzed in
order to determne whether challenged conduct is or is not

conpetition on the nerits is the proffered business justification



for the act. |f the conduct has no rational business purpose other
than its adverse effects on conpetitors, an inference that it is
exclusionary is supported. See Aspen, 105 S.C. at 2860 (finding
failure to offer persuasive Dbusiness justification “nost
significant”). Summary judgnent is appropriate in sone cases where
defendant’ s business justification is unchallenged. See Bell wv.
Dow Chemical Co., 847 F.2d 1179, 1185-86 (5th Cir. 1988) (in a
refusal -to-deal case, rejecting contention that Aspen’s procedural
posture indicated that business justification was a matter for the
jury but going on to reject the proffered justification).

Stearns contends that FMC, threatened by the switch of
purchasing from the airlines to nunicipal airport authorities,
adopted a plan to avoid conpetition on the nerits, and specifically
conpetition on price. The heart of this alleged plot is contained
in an FMC presentation directed to its marketing and sales
personnel . The presentation urged FMC s enployees to use four
strategies in pursuing sales to nunicipalities. First, FMCwas to
attenpt to convince nunicipalities that they should avoid
conpetitive bidding and strike a purchase agreenent with FMC
directly—so called “sole-sourcing.” Second, if bidding appeared
i nevitable, FMC should strive to drive the criteria for the award
away from price alone by requesting various product features be
wei ghted against cost in the final calculation of the best bid.

Third, efforts were to be nmade to insure that the specifications



adopted by a municipality were tailored to fit FMC s product and
excl ude Stearns. Lastly, FMC would “induce conplexities in the
bi dding process” Dby suggesting certain certifications and
restrictions be added that worked to the detrinment of Stearns.!?
Taken together, Stearns argues that these strategies constituted a
del i berate plan to exclude Stearns fromconpeting in the munici pal
bridge market, thus harm ng consuners by robbing them of a true
conpetitive process.

The key point uniting these allegations is that they all
involved FMC's attenpts to persuade buyers to favor their product
prior to the actual bid. Courts that have considered whether
attenpts to convince independent governnent purchasers to adopt
specifications in their favor prior to bidding are a violation of
the antitrust |aws have uniformy found such behavior not to be a
violation. The N nth Crcuit, presented with a claim that a
monopolist’s contacts with county officials and architects led to
the specification of its product prior to a bid rejected the
contention that such contacts violated the Sherman Act. Security
Fire Door Co. v. County of Los Angeles, 484 F.2d 1028, 1030-31 (9th

Cr. 1973). The Security Fire Door court found that there had been

. Wiile this category is the nobst omnous sounding, it was
functionally identical to the specification effort. 1In both
i nstances, FMC attenpted to get certain features it possessed and
Stearns did not—such as el ectronechanical design, certification
from an outside body, or a direct legal responsibility for the
product —+ncorporated in the specifications.
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no injury to conpetition through these contacts since the
conpetitor was free to engage in simlar persuasive efforts with
the relevant officials. Conpetition on the nerits was assured as
long as the plaintiff had been “free to tout the virtues of his
parti cul ar [ product ] in an effort to secure favorable
specifications.” 1d. at 1031. Oher courts have agreed with this
reasoni ng. See Richard Hoffman Corp. v. Integrated Building
System 610 F.Supp. 19, 23 (N.D. Ill. 1985) (reversing prior
determ nation that contractor had violated antitrust |aws by
specifying product it distributed when drawing up specifications
used by the county after it was shown conpetitor had anple
opportunity to chall enge specification and tout the virtues of its
product); Superturf, Inc. v. Mnsanto Co., 660 F.2d 1275, 1280
(8th Cr. 1981) (“Even if one accepts SuperTurf’s argunent that the
adoption of one product’s specifications precludes further
conpetition, it is also true that SuperTurf is free to press for
t he adoption of its own product specifications.”); Triple MRoofing
Corp. v. Trento, Inc., 753 F.2d 242, 246 (2nd Cir. 1985) (The court
found that defendant’s efforts to i nformgovernnent of its product,
which led to its being specified by brand in the contract,
“exenplified those expected of an aggressive sal es representative.”

It noted that these activities “pronote rather than hinder



conpetition.”);2 Wiitten v. Paddock Pool Builders, Inc., 508 F.2d
547, 558 (1st G r. 1974) (endorsing lower court’s finding that
efforts to convince architects to include propriety specifications
in a contract was sinply “sal esmanship”).

Wil e all of these cases involved section 1 of the Shernman Act
rather than section 2, and several also were in a different
procedural posture than we face here, their logic properly applies
to our inquiry. Under Aspen, we ask in section 2 exclusionary
conduct cases whet her the chall enged conduct involved conpetition
on the nerits. Security Fire Door and its kin clarified that, in
the nmunicipal bidding context, permssible conpetition is not
restricted to the bid itself but can also occur in the process of
“selling” specifications and contract forns, when conpanies “tout
the virtues” of their product. The choice of the consuner can be
expressed in specifications as well as the final bid. See Security
Fire Door, 484 F.2d at 1031. We therefore will examne FMC s
behavi or t hroughout the municipal contracting process to determ ne

whether it relied on a superior product or business acunmen in

2 Stearns attenpts to distinguish Superturf and Tri ple Mbecause
these contracts had an “or equal” clause. This is a distinction
without a difference. |In these cases, the specifications were for
a specific brand. The result of such a specification and the
addition of an “or equal” clause is essentially the sanme as that
generated by the general specification here. A contract m ght say
“FMC Bridge or equal” or it mght say “el ectronechanical bridge.”
In either case, FMC woul d neet the specification but Stearns coul d
al so qualify by denonstrating it coul d produce an el ect ronechani cal
bridge equal to FMC s.



pursuing its goals, or had recourse to nmethods beyond conpetition
on the merits.

The first point that separates FMC s behavior in the
contracting process fromsection 2 cases of exclusionary conduct is
its economc rationality. Cenerally, a finding of exclusionary
conduct requires sone sign that the nonopolist engaged i n behavi or
t hat —exam ned without reference to its effects on conpetitors—s
economcally irrational. When there is no other possible
explanation for an action, there is a strong inference that it was
taken for the purpose of harm ng conpetitors rather than otherw se
advanci ng the nonopolist’s business. For exanple, in the |eading
nmodern case on exclusionary conduct, Aspen Skiing, two conpanies
ran ski lifts on several different nountains in the sanme resort
area. Traditionally the conpani es had honored ski passes that were
good on all nountains. The | arger conpany stopped honoring the
joint passes, instead setting up tickets that only covered its
mount ai ns. Thi s decision violated | ong-standing i ndustry practice
and “infuriated” the larger nobuntain’s custoners. The Suprene
Court found that the defendant “was apparently willing to forgo
daily ticket sales” to these custoners “because it was nore
interested in reducing conpetition . . . by harmng its smaller
conpetitor” and that the |ogical inference was that the defendant
“was not notivated by efficiency concerns and that it was willing

to sacrifice short-run benefits and consuner goodw || in exchange
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for a perceived long-run inpact onits smaller rival.” Aspen, 105
S.Ct. at 2860, 2861

In short, Aspen involved a conpany willingly accepting a real
| oss because it represented a relative gain.® Here, the business
justification—+ndependent of harmto conpetitors—+or FMC s actions
is obvious: it was trying to sell its product. Wile Stearns may
feel very much aggrieved at their success, the tactics it conpl ai ns
of were all fairly sinple attenpts to generate sales by “touting
the virtues” of its bridges. “Acts which are ordinary business
practices typical of those used in a conpetitive nmarket do not
constitute anti-conpetitive conduct violative of Section 2.” Trace
X Chemcal, Inc. v. Canadian Industries, Ltd., 738 F.2d 261, 266
(8th Cr. 1984). FMC s sales efforts produced real, not nerely
relative, gains for the conpany. Certainly we have nothing akinto
the baffling (until the effect on conpetitors is exam ned) request

in Geat Western that a supplier raise the prices it charged to the

3 Stearns relies heavily on a case in this GCrcuit wthout
recognizing that it was properly vacated pursuant to a settlenent
agreenent and thus carries no precedential weight. Geat Wstern
Directories v. Sout hwestern Bell Tel ephone, 63 F.3d 1378, 1386 (5th
Cr. 1995), nodified, 74 F.3d 613, vacated pursuant to settlenent
agreenent (August 21, 1996), cert dism ssed, 117 S.C. 26 (August

27, 1996). However, Geat Wstern also involved conduct that
harmed the nonopolist and could only be understood when one
recogni zed that conpetitors suffered nore severe harm In Geat

Western the defendant asked an affiliated supplier to raise prices
across the board, raising defendant’s costs but inflicting nore
pain on its cash-starved conpetitor. |1d. at 1386 (quoting expert
econom c testinony that such behavior was irrational except as an
attenpt to cripple conpetitors).
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monopolist, or the withdrawal of a valued consuner itemin Aspen.

The second di stingui shing feature of this case is that all of
the all eged excl usionary conduct required the active approval of
t he consuner—+the party the Act protects. Aspen and other “refusal -
to-deal ” exclusionary cases involve a unilateral decision by the
monopol i st. The consuner has no input on a decision that affects
his interest. But here, the decision to sol e-source a contract or
adopt a particul ar specification was always ultimately in the hands
of the consuner. The record indicates that FMC felt itself
obligated to conme up with “selling points” to acconpany its
strat egi es. Thus when attenpting to obtain a sole-sourcing
agreenent, FMC woul d stress its technol ogi cal superiority. Having
convinced a nmunicipality on this predicate nerits argunent, FMC
woul d then argue that sole-sourcing was a cheaper option since a
full bidding process involved substantial costs and |egal
conplications. Simlarly, when “introducing conplexities into the
bi ddi ng process” FMC agents were told to point out the advantages
for municipalities in possible product liability actions if outside
certifications were maintained or if independent distributors were
barred frombidding. And the record is full of evidence that FMC
aggressively touted its electronechanical and “snmart-bridge”
technology as qualitatively superior to Stearns’ product.

All of these argunents made by FMC to its potential custoners

may have been wrong, m sleading, or debatable. But they are all
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argunents on the nerits, indicative of conpetition on the nerits.
To the extent they were successful, they were successful because
the consuner was convinced by either FMC s product or FMCs
sal esmanshi p. FMC—dnsurpri singl y—wanted to be pi cked over Stearns
on a contract. Also unsurprisingly, for that purpose it cal cul ated
carefully what kind of specifications would insure that it would
get the contract because Stearns could not bid on a project.* But
it could not ask nunicipalities to enter into a sole-sourcing
agreenent or specify smart-bridge technol ogy nerely by asking t hem
to hurt Stearns. FMC had to convince the custoner that FMC s
approach was best for the custoner, not best for FMC. Inferring an
attenpt to circunvent conpetition on the nerits is extraordinarily
difficult when the alleged viol ator takes the facially rational and
unprobl ematic step of attenpting to sell its product, couches its
argunents to the custoner in favor of a sale on the nerits of the
product and procedures it reconmmends, and the consunmer agrees.
Wthout a showing of sone other factor, we can assune that a
consuner w Il make his decision only on the nerits. To t he extent

a conpetitor loses out in such a debate, the natural renmedy would

4 Stearns continually refers back to FMC docunents which
indicate that FMC was aware that a certain specification would
prevent Stearns frombi ddi ng, and was pl eased by this fact. Witing
a nmenp saying that you are wnning a conpetition on the nerits
does not change the fact that it is a conpetition on the nerits. If
St earns reached t he bi ddi ng stage, calculated its bid, and believed
that it could maintain an adequate margin at a price FMC coul d not
match, it would not violate section 2 by expressing its
satisfaction with the expected result.
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seem to be an increase in the losing party’'s sales efforts on
future potential bids, not an antitrust suit.

The only factor tenporarily obscuring the flaws in Stearns’
argunent is the nunicipal bidding context.® This is because in the
muni ci pal market, bidding statutes generally forbid considerations
other than price once a certain point in the process has been
reached—uni ci palities, unlike ordi nary consuners, cannot deci de at
the last mnute to purchase a nore expensive but higher quality
pr oduct . But we do not find that the form of these statutes
alters the inquiry demanded by Aspen—whet her conpetition is or is
not on the nerits. Nor do they indicate that “nerit” in nunicipa

bidding can only be neasured in terns of price.® Conpetition

5 Apparently, a handful of negotiations between FMC and
muni ci palities may have |l ed to technical violations of the rel evant
public contracting statutes. Stearns was either silent or half-
hearted in conplaining to the relevant authorities when these
violations occurred. It now attenpts to claim that violation of
these municipal bidding statutes constitutes a per se antitrust
vi ol ati on. But a mmjor purpose of these state statutes is
protection of the nunicipal taxpayer fromcorruption—which we have
no evidence of (there is nothing to indicate that in any of these
i nstances the municipal authorities were acting in other than what
they thought was best for the nmunicipality in respect to the

particul ar purchase being made). The Sherman Act, in contrast,
protects the consuner from anticonpetitive forces. W decline
Stearn’s invitation. “Even a direct contract for the Cuilbert

system w thout any pretense of putting the job out for bid (and
thus a clear violation of the conpetitive bid statute), would not
initself have constituted a restraint of trade under the Shernman
Act if the selection of Guilbert had been nade in an atnosphere
free from anticonpetitive restraints.” Security Fire Door, 484
F.2d at 1031.

6 Stearns fails to articulate how under its theory of the case
a municipality could ever nake a decision to favor quality over
price when the higher quality producer has a strong nmarket share.
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grounded in nonprice considerations such as reliability,
mai nt enance support, and general quality is conpetition on the
merits. The nunicipal bidding process nerely nandates a
bi furcation of the consuner’s decision on the nerits. During the
first, pre-bid stage the nmunicipality nust attenpt to insure that
its nonprice considerations are adequately addressed—and sales
efforts at this stage can enlighten a nunicipal consuner of new
advances. See Triple M 753 F.2d at 246-247 (alternative
restorative nmethod woul d have been unknown to contractor wthout
specification push by supplier, and thus unavailable to ultimte
consuner, the State of GCeorgia). The bidding itself can only
resolve a limted portion of the nerits—the issue of price.
To be sure, if FMC is successful in its initial efforts

Stearns may be effectively excluded fromthe final bid.” But if

The | ogic of Stearns’ argunment would not only make it inpossible
for an i nformed municipal consunmer to pick FMC s smart bridge over
Stearns’ cheaper bridge, it would also bar a consuner from
purchasing aircraft boarding bridges in the first place. Stearns’
expert noted that ot her nethods of boardi ng passengers on airpl anes
exi st—hotably stairs—but bridges are “so superior to these other
met hods that it has largely displaced them” This superiority is
reflected in the specifications that airports now draw up—all of
the contracts at issue specified bridges. Thus even if a stair
assenbly was cheaper, its manufacturer has been excluded fromthe
final bidding process. But no one would argue that a nunicipality
is forbidden from meking this choice, even if Stearns and FMC
collectively have a | ock on the passenger boardi ng device market.
Nor could it credibly be naintai ned—w thout evidence that the
bri dge manufacturers had corrupted the judgnent of the consuner’s
agents—that this exclusion was not on the nerits.

! But Stearns conplains just as vociferously about FMC s
attenpts to include quality as a weighting factor in determ ning
bi ds—when it clearly could conpete, albeit with sone recognition of
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FMC fails in persuading officials or Stearns intervenes, FMCs
chief selling point is simlarly barred from the fina
consi derati on. Muni ci pal contracting wll al ways produce
distortions like this. The central insight of Security Fire Door
and the other section 1 cases is that jockeying over specifications
and bid procedures is a valid form of conpetition. There is no
i ndi cation that anythi ng prevented Stearns fromdoi ng the necessary
research and finding what airports were beginning to prepare a
contract, and pushing its argunents at the specifications phase.
We decline to find that FMC viol ated section 2 of the antitrust | aw
by vigorously stressing the qualitative nerits of its product
during the sole window in which nunicipalities allowed it to
present these nonprice argunents. This behavior was “sinple
sal esmanshi p” that enhanced rather than subverted conpetition on
the nerits. |If Stearns was “excluded,” it was excluded by FMC s
superior product or business acunen.

O course, this conclusion would be called into question if
there was evidence that the nunicipal consuner’s agents had been

co-opted by the nonopolist to a degree that it could be inferred

the difference in technologies—as it does about bids in which it
was barred by a particular specification. And it should be noted
that nothing i s stopping Stearns fromdevel opi ng snmart-bri dges and
el ectronechani cal technol ogi es that woul d match the specifications
it conplains of. Wile the record indicates that the tinme and cost
involved in retooling nmake this inpractical in regards to a
particular bid after its specifications have been announced, in
terms of future bids we have no evidence to sustain a finding that
Stearns could not begin this process tonorrow and thus expand its
ability to conpete on such projects.
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they were not acting in what they thought was the best interest of
the nmunicipality as respects the particul ar decision being nade.
Bribery and threats are not conpetition on the nerits. Sever a
cases have found viol ations of section 2 when a nonopoli st engages
in what appears to be normal conpetitive behavior, but has
mani pul ated representatives of the consuner to the point that the
integrity of the decisional process has been violated. See, e.g.,
I ndi an Head, Inc. v. Allied Tube & Conduit Corp., 817 F.2d 938, 947
(2d Cr. 1987). Thus courts have found that an exclusionary claim
can | i e when t he nonopol i st has bribed the officials evaluating the
contract. See Buddie Contracting v. Seawight, 595 F.Supp. 422,
425 (N.D. Ohio 1984) (nonopolist previously pleaded guilty to
crimnal charges of unlawful interest in a public contract). And
in Indian Head, a manufacturer of traditional netal pipe paid for
the enroll ment of hundreds of interested individuals in order to
“pack” a vote of a building association on whether to approve
speci fication of PVC pipe. I ndi an Head, 817 F.2d at 947. The
bought voters duly blocked the approval of the conpetitor’s PVC
product. The Second Circuit found that this behavior constituted
excl usi onary conduct—while it mght be permssible to argue the
case agai nst PVC before the association, it was inpermssible to
buy the jury.

Stearns has failed to i ntroduce evi dence that the i ndependence

of the consuners’ judgnent had been tainted by FMC. To bring the
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case wWithin the anbit of Indian Head, Stearns nust allege that
there was a conspiracy or self-interest present strong enough to
overcone our assunption that agents will act with the purpose of
furthering the interest of their principal. To survive summary
judgnent, an inference of conspiracy nust be backed by evidence
that tends to disprove the assunption of independent action. See
Mat sushita Electric Industrial Co. v. Zenith Radio Corp., 106 S. Ct.

1348, 1356-57 (1986) (discussing standard under section 1 of the

Sherman Act). Stearns’ argunent is filled with om nous sounding
phr ases suggesti ng t hat | ower - echel on of ficers of t he
municipalities were “induced” by FMC to adopt its nefarious

schene®, and that the airlines were “friends” of FMC and exerted
pressure on its behalf. But constant repetition does not alter the
fact that Stearns could introduce no evi dence of i nproper, disloyal
noti ve.

Stearns adm tted at oral argunent that there was no i ndication
that the enpl oyees of the consuner were driven by anything other
than the desire to obtain the best product possible. As for the
airlines, since they depend on the snooth functioning of bridges to
service their custoners, they naturally expressed their preference
to the nmunicipalities. Wi | e enpl oyees of airlines mght indeed

be “friends” of any party that could provide them with reliable

8 And, at oral argunent it was asserted that the “inducenent”
had inevitably led to the officers ending up “in cahoots.”
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equi pnent crucial to their business, there was nothing in the
record that indicated that the “friendship” could be traced to
anything other than their belief FMC produced a superior product.
Cf. Instructional System Devel opnent Corp. v. Aetna Casualty and
Surety Co., 817 F.2d 639, 647 (10th Cr. 1987) (evidence indicated
conpany exerted i nfl uence on nunicipality in favor of nonopolist as
part of agreenent to avoid nonopolist challenging it in another
market). Any influence FMC had over these parties was won because
it convinced themof the virtues of its product—t conpeted on the
merits. Certainly we have no all egations of bribery, and nothing
here is akin to Indian Head, where the nethod of conpetition was
nore ward boss than busi nessman.

Utimtely, Stearns does not and cannot claimthat it has
been excl uded fromconpeting on the nerits. Every sales pitch and
every suggestion that FMC nmade was evaluated by independent
muni ci pal actors who were concerned solely with the nerits of the
product they were charged with eval uating. Stearns was free to
engage in identical tactics and tout the virtues of its product.
Stearns is really conplaining that its nunicipal consuners keep
pi cki ng the “wong” product. Thus it introduces evidence that its
technol ogy i s sound and FMC's sal es pitches touting its product are
m sleading. It appears to be assumng that if FMC s product was
not objectively superior, then its victories were not on the

merits. But this Court is ill-suited to attenpt to judge the
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relative nerits of electronechanical bridges versus hydraulic
bridges. That decision is left in the hands of the consuner, not
the courts, and to the extent this judgnent is “objectively” wong,
the inference is not that there has been a violation of section 2,
but rather that the winning party displayed superior business
acunen in selling its product. See Triple M 753 F.2d at 246
(success enjoyed by enbeddi ng specifications in nmunicipal contract
was “obtained by commercial initiative and skillful marketing”).
Conpetition, even the maintenance of nonopoly, through superior
busi ness acunen is all owed under section 2. See Ginell, 86 S. C
at 1704. Thus regardl ess of whether its success can be traced to
a “truly” superior product or persuasive business acunen, FMC
conpeted on the nerits and has not engaged i n excl usi onary conduct.
In the sane vein, Stearns attenpts to justify its request that
we overrul e the consuner’s verdict by claimng that these mnuni ci pal
consuners are too unsophisticated to nake an ungui ded deci sion
Again, this Court is ill-suited to attenpt to judge the conpetence
of muni ci pal purchasing agents. Further, while there was evi dence
that FMC believed that the nmunicipalities were | ess sophisticated
purchasers than the airlines had been, one of Stearns’ nmain
conplaints was that the sophisticated airlines weighed in against
it as well. To the extent municipal officers nmay have | acked
perfect information, Stearns could have supplied them with the

m ssi ng perspective by matching FMC s sal es efforts. The nunici pa
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authorities in question nust be treated as if they were capabl e of
running the construction of nmulti-mllion dollar airports.
I11. Predatory Pricing.

Stearns’ other contention alleges that when the exclusionary
strategy di scussed above failed to work, FMC resorted to predatory
pricing of its bridges. Once Stearns has been vanqui shed by this
conbi ned attack, it is claimed FMC will use its nonopoly power to
raise prices again. W find Stearns’ evidence of the existence of
a predatory pricing schene unconvincing, both because there has
been an inadequate showi ng that any under-cost bids occurred and
because there has been no showi ng that recoupnent of the putative
FMC | osses is possible in the bridge market.

The Suprene Court has expressed extreme skepticism of
predatory pricing clains. The central difficulty with such actions
is that the conduct alleged is difficult to distinguish from
conduct that benefits consunmers. See Matsushita, 106 S.Ct. at 1360
(“[Clutting prices in order to increase business often is the very
essence of conpetition. Thus, m staken inferences in cases such as
this one are especially costly, because they chill the very conduct
the antitrust | aws are designed to protect.”). Moreover, the Court
has noted the consensus anbng econom sts that such schenes are
difficult if not inpossible to successfully conplete and thus
unlikely to be attenpted by rational businessnen. See id. at 1357

(“[T]here is a consensus anong conmentators that predatory pricing
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schenes are rarely tried, and even nore rarely successful.”);
Brooke Group Ltd. v. Brown & WIIlianmson Tobacco Corp., 113 S. C
2578, 2590 (1993) (“general inplausibility of predatory pricing”);
Cargill, Inc. v. Mntfort of Colorado, 107 S.C. 484, 495 n. 17
(1986) (“Although the comentators disagree as to whether it is
ever rational for a firmto engage in such conduct, it is plain
that the obstacles to the successful execution of a strategy of
predation are manifold, and that the disincentives to engage in
such a strategy are accordingly nunerous.”)

Accordingly, the standard for inferring an inpermssible
predatory pricing schene is high. To succeed, such a clai m nust
denonstrate both that 1) the prices conplained of are below an
appropriate neasure of the alleged nonopolist’s costs and 2) that
the alleged nonopolist has a reasonable chance of recouping the
| osses through bel owcost pricing. Brooke G oup, 113 S. O at
2587-88 (establishing unitary standard that includes section 2

cl ai ns) °. In other words, before a violation is found, a cl ai mant

o Stearns attenpts to avoid the application of this standard by
claimng that here, unlike in Matsushita and Brooke G oup, a single
def endant with overwhel m ng nmarket share is involved. Wile the
Court noted that the nulti-party nature of the clained predatory
pricing conspiracies (between Japanese el ectronics nmanufacturers
and |arge tobacco conpanies, respectivel y) i ncreased the
irrationality of the clained conduct, on both occasions the Court
indicated that the reasoning of the opinions applies to clains
against a single firm See Brooke Goup, 113 S. . at 2590
(schenes are “even nore inprobable” when multiple firnms invol ved);
Mat sushita, 106 S.Ct. at 1357 (“These observations apply even to
predatory pricing by a single firmseeking nonopoly power.”). The
basic insight of these cases—that predation as a strategy is so
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must be able to denonstrate both that there has been a specific
i nci dent of underpricing and that the clai mned schene makes econom c
sense. O course, the Court’s skepticismtowards these clains has
not altered the standards for summary judgnent. See Eastman Kodak
Co. v. Imge Technical Serv., Inc., 112 S. C. 2072, 2083 (1992).
But the standard adopted by the Court incorporates this skepticism
and to survive summary judgnent a plaintiff nust have evi dence t hat
the predation schene is economcally rational. See id. (“If the
plaintiff’s theory is economcally senseless, no reasonable jury
could findinits favor, and sunmary judgnent shoul d be granted.”);
Advo, Inc. v. Phil adel phia Newspapers, Inc., 51 F.3d 1191, 1196-97
(3rd Gr. 1995). W find that Stearns has failed to present
evidence to satisfy either prong of this test.

A. Recoupnent

We begin by examning the possibility of recoupnent. Thi s

inquiry is really into the economc rationality of the chall enged

unlikely to reap rewards that it should not be inferred easily, and
t hat such an inference should be especially shunned since it is so
hard to disentangle fromthe type of vigorous price conpetition
that the antitrust |aws seek to pronote—+s not altered when only
one defendant is involved. See Anerican Academ c Suppliers v.
Beckl ey-Cardy, Inc., 922 F.2d 1317, 1319-21 (7th Cr. 1991)
(affirmng summary judgnent for single defendant on section 1
predatory pricing clainms by noting | ack of evidence that defendant
coul d have hoped to recoup | osses incurred during all eged schene).
The size of defendant’s market share may of course be relevant in
determning the ease with which he may drive out a conpetitor
through his scheme—but it does not, standing alone, allow a
presunption that this can occur. Nor does market share tell us
anyt hi ng about the problemof newentrants preventing the sustai ned
chargi ng of supra-conpetitive prices necessary for recoupnent.
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conduct. If there is no likelihood of recoupnent, it would seem
i nprobabl e that a schene would be | aunched. G ven the high error
cost of finding conpanies liable for cutting prices to the
consuner, the court should thus refuse to infer predation. See
Mat sushita, 106 S.Ct. at 1360 (sunmary judgnment is appropriate if
recoupnent is unlikely and the nonopolist thus had no notive to
engage in the all eged activity unl ess proper direct evidence of the
schene is introduced). To achieve the recoupnent requirenent of
Brooke Group, a claimnt nust neet a two-prong test. First, a
cl ai mant nust denonstrate that the schene could actually drive the
conpetitor out of the market. Second, there nust be evi dence that
t he surviving nonopolist could then raise prices to consuners | ong
enough to recoup his costs wthout drawing new entrants to the
mar ket. Brooke Group, 113 S.C. at 2589.
1. Possibility of elimnating Stearns

I n exam ni ng whet her an all eged schene coul d actual |y succeed
in elimnating a conpetitor, we mnust |ook to “the extent and
duration of the alleged predation” and the parties’ relative
st rengt h. Brooke Group, 113 S. . at 2589. Stearns has only
attenpted to i ntroduce evi dence of underpricing in five bids spread
out over four years, and in four of these cases the bids were for
only two bridges apiece. A Stearns executive admtted that there
are an average of 60-100 bidding opportunities—dsually for many

nmore than two bridges—annually in the donestic market alone. Yet
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Stearns contends that this rare and interm ttent underpricing could
sonehow bring it to its knees. It certainly has not yet—Stearns
remains in the market—and it is difficult to see how these rare,
isolated incidents could have a serious effect on its health.
Boarding bridges constitute only forty percent of Stearns’
busi ness—+t also produces baggage-handling equipnent—and its
corporate parent is a strong conpany.

Stearns clains that “even small anmounts of predation are not

perm ssi bl e under the antitrust | aws. This is true in an abstract
sense, but in applying the concept to this case Stearns conpletely
i gnores the insight of Matsushita and Brooke G oup—dnless there is
a show ng of reasonably possi bl e success using the schene, thereis
no predation. “If market circunstances or deficiencies in proof
woul d bar a reasonable jury fromfinding that the schene all eged
would likely result in sustained supraconpetitive pricing, the
plaintiff’s case has failed.” Brooke Goup, 113 S.C. at 2589. |If
FMC s pricing cannot drive Stearns out of the market, then it wll
never have a chance to charge supraconpetitive prices, |let alone
sustain those | evels.

Stearns relies on a case in which this Court found all egations
of predation involving only five service contracts could survive
summary judgnent. C E. Services, Inc. v. Control Data Corp., 759
F.2d 1241, 1247 (5th Gr. 1985). W initially note that this case

was deci ded under different | egal standards. Not only did Control
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Data predate the Suprene Court’s renewed exam nation of predation
clains that began in Mitsushita, but it also canme before the
Court’s contenporaneous clarification of the sunmary judgnent
t hr eshol d. See, e.qg., Celotex Corp. v. Catrett, 477 U S. 317
(1986); Liquid Air Corporation, 37 F.3d at 1075 (acknow edgi ng this
Circuit’s incorrect application of Rule 56 prior to Celotex). But
to the extent Control Data renmains persuasive, it highlights
Stearns’ failure to neet its burden under Brooke G oup. Wi | e
Control Data involved predation in only five contracts, these were
the plaintiff’s only service contracts at the tinme. The |oss of
these contracts led to the plaintiff’s imediate bankruptcy.
Control Data, 759 F.2d at 1243. Here, of course, only five bid
opportunities are involved, in a market where 240-400 such chances
were avail able during the all eged predation. Stearns is citing a
case in which one hundred percent of the rel evant bids were bel ow
cost to support an allegation that below cost bidding in-at
nmost —+wo percent of the bids constituted predation.

Stearns’ response is to plead that the predation nust be
understood in |ight of the exclusionary conduct—predation is FMC s
backup strategy. But this begs the question. |f FMC had engaged
in exclusionary conduct, Stearns would win in any case. But as
di scussed above, we find that the challenged conduct s
perm ssi bl e. St earns has i ntroduced no evidence that its survival

is threatened by the sales lost to the rare, sporadic predation
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that it alleges, and does not claimthat the continuation of bel ow
cost bids at this |evel +w percent at nost—w ||l drive it out of
business. Instead, it clains that it faces ruin because of FMC s
pursuit of tactics we have found unobjectionable, coupled with the
all eged rare predation. W decline to find predation when there
has been no showing that the all eged bel owcost pricing canpaign
was of a sufficient duration and extent to independently force
Stearns out of the market and there has been no other valid claim
of antitrust-inperm ssible conduct.
2. Barriers to entry

Even if Stearns had advanced evidence that the alleged
predation could drive it out of the market, it has failed to neet
t he second prong of the recoupnent test. A conpetitor nmust be able
to not only elimnate its conpetitors through predation, but also
be able to maintain supraconpetitive prices |ong enough to recoup
the losses it incurred in the predation canpaign. |f barriers to
entry in an industry are low, new entrants into the industry wll
appear when the nonopolist raises its prices, and the net effect of
the canmpaign will be a loss to the predator and a windfall for
consuners who paid the subconpetitive predatory price. See C A T.
| ndustrial D sposal, Inc. v. Browning-Ferris Industries, Inc., 884
F.2d 209, 211 (5th Cr. 1989); Advo, 51 F.3d at 1200 (“Such futile
bel ow cost pricing effectively bestows a gift on consuners, and the

Sherman Act does not condemm such inadvertent charity.”).
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Stearns clains that recoupnent will be possible because the
industry’s high barriers to entry prevent the energence of new
chal l engers if FMC succeeds in disposing of Stearns. This would
seemrather difficult to credit. The record shows that a |arge
nunber of foreign firnms produce bridges, and one of the nobst
recently successful was fornmed only in the 1980s. Putting aside
the | ack of evidence that new Anerican entrants could not take up
the standard if Stearns falters, it would seem probabl e that these
al ready established foreign manufacturers would leap into the
United States market if FMC began to charge supraconpetitive
prices. There was no evi dence of special industry conditions such
as speci al tariffs or donestic purchase limtations on
muni ci palities that would bl ock such an entry.

Stearns asks the court to infer the existence of entry
barriers fromthe historical |ack of success foreign firns have had
in the donestic market. This is irrelevant. “In evaluating entry
barriers in the context of a predatory pricing claim however, a
court should focus on whether significant entry barriers would
exist after the nmerged firm had elimnated sone of its rivals,
because at that point the remaining firnms would begin to charge
supraconpetitive prices, and the barriers that existed during the
conpetitive conditions mght well prove insignificant.” Cargill,
107 S.Ct. at 494 n.15. Once FMC' s alleged plot has succeeded

according to Stearns’ logic it wll raise prices. The questionis

28



what will stop foreign firnms fromappearing on the scene, pointing
out to nunicipalities the supraconpetitive prices, and providing
an alternative. The only specific barriers to foreign entry
mentioned by Stearns are transportati on costs, manufacturing costs,
and the “denonstrated ability of the domnant firm to charge
supraconpetitive prices.”

Al inports will face transportation costs. However, donestic
producers will also incur sonme anal ogous costs shipping products
fromtheir plants to end users. For transport costs to represent
a true barrier to entry, there nust be a showng that in a
particul ar industry the costs incurred by new entrants
significantly exceed the transport <costs incurred by the
monopolist. While the record indicates that costs of exporting in
the industry are substantial, we have no evidence of the costs to
FMC of shipping its bridges around the country. Mor eover,
transport costs have not prevented both Stearns and FMC from
successfully conpeting in Europe and Asia against native bridge
manuf acturers. Stearns’ expert admtted this, noting that in many
of these cases the Anerican conpani es shi pped conponents over to be
fabricated by | ocal sub-contractors. It is unclear why a foreign
corporation could not use the sane strategy in the Aneri can nmarket,
and we have no evidence of how nmuch this practice mght affect
costs. The evidence in the record is for the export of conplete
bridge units. The report relied on by Stearns’ expert also noted
that foreign manufacturers are intim dated by custoner satisfaction
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wth Stearns and FMC—a situation which would |ikely change when
Stearns is gone and FMC raises its prices. |In any case, Stearns’
expert also admtted that a foreign firm could circunvent the
transport issue entirely by setting up manufacturing plants in the
United States.® G ven the | arge percentage of world sal es Anerica
represents, it would not seem unreasonable to assune that they
woul d do so once FMC began to raise prices.

Stearns’ briefs referred to “other costs,” which appears to
refer toits expert’s brief nmention of manufacturing costs and the
airlines” famliarity with FMC s “brand.” Stearns’ expert conceded
that manufacturing setup was not particularly onerous in the
i ndustry. “The principal barrier to entry into the North Anerican
PBB business is not the scale of manufacturing required.” New
entrants to a market will always face these kinds of entry costs.
They wil|l al so always face barriers stenm ng fromconsuner inertia
and unfamliarity with its products. “New entrants and custoners
in virtually any market enphasize the inportance of a reputation
for delivering a quality good or service. . . . [Plaintiff’s
argunent that reputation is entry barrier], without sonme limting
principle (that it fails to supply), inplies that there are

barriers to entry, significant in an antitrust sense, in all

markets.” Advo, 51 F.3d at 1201-02. The question is not whether

10 “[I']f transportation costs were the only problem firnms from
overseas could set up manufacturing facilities here in North
Anerica.”
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there are barriers to entry, but rather whether the barriers in a
particul ar industry are |arge enough to trigger judicial concern.
See Matsushita, 106 S.Ct. at 1348 n.15 (noting |lack of evidence
that entry into the market was “especially” difficult); Cargill
107 S . C. at 494 n.15 (issue is whether barriers are
“significant”). There was no evidence presented that industria
set-up costs or the costs associated with overcom ng consuners’
settl ed preferences created unusual barriers to entry in the bridge
mar ket . !

The barrier to entry that Stearns’ expert focused on was the
sane conduct that gave rise to exclusionary conduct clainms. Just
as the core of the clained predation threat to Stearns’ surviva
was in actuality a restatenent of these clains, Stearns’ allegation
here is nmerely another attenpt to repackage these sane all egati ons
as a barrier to entry. Since FMC can “induce” nunicipalities and
FMC's “friends” in the airline industry to ignorantly (though
honestly) act against their own economic interests, it is clained
that new conpetitors will be scared off. W have discussed above
that the conduct at issue did not violate the antitrust laws. It

was nerely vigorous conpetition, and the ultinmate consuner of the

1 Richard Pell, a forner enployee of FMC whose testinony is
critical for all of Stearns’ predatory pricing clains, was quite
enphatic that FMC could not rely on barriers to entry to protect it
from conpetition. “There will always be a conpetitor to Jetway.
There may be short periods when there aren’t; but if they nanage to
put Stearns out of business, for exanple, within tw years, there
w || be another bridge manufacturer conpeting with Jetway.”
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product at all tines retained the power of choice.!? W decline to
find this unobjectionabl e conduct constitutes a barrier to nmarket
entry. Moreover, while outside observers nmay i ndeed hesitate when
viewing FMC' s current success in wooing mnmunicipalities, the whole
theory of predation postulates that FMC's behavior wll
significantly change once Stearns is elimnated. Wen FMC is
char gi ng supraconpetitive prices, its quality argunents wll becone
| ess persuasive. A conpetitor could either match the quality
standards that FMC has convinced the nmunicipalities to adopt and
underbid, or show them that the quality differential that
justified adoption of certain specifications at a |ower price
cannot serve to mandate the sane result at the supraconpetitive

price. !

12 Summary judgnent is appropriate when an ill-reasoned expert
opi ni on suggests the court adopt an irrational inference, or rests
on an error of fact or law. See Matsushita, 106 S.C. at 1360 n. 19
(expert opinion on predation has little probative value in |ight of
econom c factors that indicate expert’s scenario is irrational);
Bell, 847 F.2d at 1184 (affirm ng deci sion of district court on the
question of market power, since expert inprecisely defined the
market, which led to a legal error in his conclusion). Here,
Stearns’ expert rested his conclusion on an error of | aw-he assuned
FMC s efforts to sell its products violated section 2 of the
Sher man Act.

13 Stearns places great reliance on its claimthat when Stearns
does not bid on a project, FMC s bids are significantly higher. It
directs the court in particular to two instances involving very
small projects in which FMC cane to the bid arnmed with two
proposals. Wen Stearns failed to bid, it used its higher bid and
pocketed the other proposal. Insofar as we are asked to infer from
this that the | ower, unused bid was predatory, we note that there
is no evidence showi ng the unused bid was below cost. If these
i sol ated episodes are relied on to show FMC s intent and ability to
charge supraconpetitive prices, we note that the antitrust |aws
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B. Bel ow Cost Pricing

The above analysis, which we find determ native, assunes
arguendo that all of Stearns’ allegations of bel owcost pricing
wer e supported by evidence. Strengtheni ng our above concl usi on and
provi di ng an i ndependent ground for rejecting Stearns’ claimis our
support for the district court’s conclusion that Stearns had not in
fact put forth evidence of bel owcost pricing. Under Brooke G oup,
a clai mant nust denonstrate that the prices at issue were bel ow an
appropriate neasure of its rival’'s costs. Brooke Goup, 113 S. Ct.
at 2587-88 (declining to resolve conflict anong circuits over what
constitutes a proper neasure of cost, but finding only bel ow cost
prices can lead to liability). Stearns incorrectly relies on cases
inthis Grcuit predating Brooke Goup, in which we |eft open the
possibility that prices above a nonopolist’s variable costs could
be predatory under certain circunstances. See, e.g., Adjuster
Repl ace- A-Car, Inc. v. Agency Rent-A-Car, Inc., 735 F.2d 884, 889-
91 (5th Cr.1984) (allowing for predation when prices were above
cost but barriers to entry in an industry were high). The district
court case from which Stearns extracts its predatory pricing

standard was decided in the sane nonth as, but before, Brooke

cannot protect consuners fromthe i nadequaci es of a conpetitor. A
new entrant to the market may not be as cavalier about letting
busi ness opportunities pass as Stearns was in these instances. O
course, docunentation of these incidents would seem to provide
Stearns an excellent—al beit apparently unused—+tool to persuade
muni cipalities that overreliance on FMC is not in their best
i nterest.
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Group. See Continental Airlines, Inc. v. Anerican Airlines, Inc.,
824 F. Supp. 689 (S.D. Tex. 1993) (discussing pricing above vari abl e
cost but bel ow short-run profit maxim zing price). In the wake of
Brooke Group’s clarification of the standard, a plaintiff nust show
pricing below the standard this Court has |long enbraced as an
appropriate neasure of cost-average variable cost. See Adjuster,
735 F.2d at 891 (pricing below cost is pricing below average
variable cost); International Air Industries, Inc. v. Anerican
Excelsior Co., 517 F.2d 714, 724 (5th Gr. 1975) (enbracing
comentator’s proposal of average variable costs).

ldeally, an inquiry into whether a nonopolist had sold his
product bel ow cost would | ook at the true margi nal cost-we would
attenpt to discover the precise cost to the firmof producing the
extra product that it is alleged to have sold bel ow cost. But
because the true marginal costs of production are difficult to
generate, this Court attenpts to estimate them by using average
variable costs. See id. at 724. In this analysis, we attenpt to
di stingui sh between costs that are fixed—at |east over the short
termand costs that vary with the anobunt produced. See Adjusters,
735 F.2d at 889. Thus salaried |abor costs, rent or depreciation
on real estate, and certain capital expenses are considered fixed.
But inputs like hourly | abor, the cost of materials, transport, and
el ectrical consunption at a plant will vary, and are relevant to a

predation inquiry.
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This Court has found that judgnent as a matter of law is
appropriate when a plaintiff fails to adequately specify how the
chal l enged pricing undercuts the defendant’s variable costs.
“Plaintiffs did not offer any evidence respecting [Defendant’s]
variable and fixed costs of operation. Rat her, plaintiffs
interpreted [Defendant’s] adm ssion that it had suffered ‘a net

| oss fromoperations’ to be effectively an adm ssion of predatory

pricing. This was a costly error.” Adjusters, 735 F.2d at 891
(affirmng J.ML. for defendants). Here, Stearns has simlarly
erred. It has largely rested its allegation on evidence that FMC

may have bid at a “negative margin” wthout exploring the
rel ati onshi p between variable costs, fixed costs, and profits.
Stearns has barely attenpted to sort out what these costs may
have been on the projects in question. |Its expert’s opinion for
the nost part conpletely ignored the |egal standard enbraced by
this Court and instead opted to engage in a conparison of what FMC
bid for the Washi ngton airport project when it was proposing a sole
source contract and what it charged when the project went to

conpetitive bid against Stearns.! That the cost of the conpetitive

14 It nust be noted that the expert relied on an erroneous
interpretation of the lawregarding predatory pricing. The opinion
clearly indicated that the expert believed the law of this Crcuit
allowed a finding of predation when prices are above a firms
vari abl e costs but belowa “short-run profit maxi m zing price.” As
we expl ai ned above, this position is no |onger tenable in the wake
of Brooke Group. This error may expl ain, but does not excuse, the
expert’s failure to address the question of variable cost. I n
affirmng sunmary judgnent, we nay disregard the concl usions of an
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bid was lower is evidence that the airport authority was wse to
reject the sol e-sourcing proposal. It is not evidence of a bid
bel ow vari abl e cost.

For the bulk of the challenged bids, Stearns’ only evidence
was FMC s risk nmenorandum on the chall enged projects. The record
i ndi cates, and Stearns was eager to point out when they were used
against it, that these docunents are of Ilittle wutility in
estimating the true costs of a project. Nevertheless, they are the
only evidence Stearns could produce that even suggested the costs
FMC incurred on the projects. On one of these docunents, Stearns
clains it has found its snoking gun—a note on the bottomthat part
C of the project would run at a negative operating margin of 3. 7%
But this allegation is underm ned by the fact that the table from

which the margin is drawn includes a section for general and

expert opinion grounded in an error of law. See Bell, 847 F.2d at
1184.
15 A threshold problemwith this allegation is that even if part

C was bid bel owcost, Stearns has not alleged that the project as
a whole was unprofitable. In an anal ogous case, we rejected an
argunent that price cuts in the original equipnment nmarket coul d be
examined in isolation when the evidence indicated that the
repl acenent market and origi nal equi pnent market were i nseparabl e.
Stitt Spark Plug Co. v. Chanpion Spark Plug Co., 840 F.2d 1253,
1256 (5th Gr.1988) (“[A] ny nmeani ngful conparison of price and cost
must enconpass Chanpion’s sales to both markets. Stitt’s evidence
did not denonstrate that Chanpion’s practices were ‘predatory’
across both markets.”). Here, the fact that FMC may have chosen
for internal reasons or salesmanship purposes to shift costs in
this manner i s not objectionable without a show ng that the project
as a whol e was not priced above its variable cost. Wen a conpany
has a “buy one, get one free” pronotion, it would be incorrect to
| ook at the nomnal price of the “free” product—zero—and infer
predation fromthis fact.
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adm ni strative expenses (“G&A’). FMC contends that G&A is one of
several categories in which profits are allocated. If this is
correct, then the negative margin referenced in the docunent
indicates only that a portion of the project failed to neet a
benchmark profit target, not a bid below cost—variable or
ot herwi se. Resolution of the G&A question is also critical for the
ot her chall enged projects, for which the sole basis for Stearns’
charges of belowcost pricing is the fact that the G&A percent age
was reduced fromits custonmary ei ghteen percent to ten percent.
FMC has produced evidence indicating that G is not a
vari abl e cost. The ri sk nenorandumcontai ned al |l ocati on categories
for GRA, markup, and margin. FMC produced affidavits that stated
all three of these categories were expected profit on a deal, and
i n other sections of the Washington ri sk nmenorandum G&A and margin
are conbined and collectively referred to as nargin. An
exam nation of the risk nenoranda supports the conclusion that
t hese categories were at the | east not a variable cost.!® Material,
manuf acturi ng, and engi neering were separate cost sections in the
menor andum and t hese categori es describe the bul k of the variable

costs one would expect on a project like this. Both the materi al

16 Even if we were to sinply disregard FMC' s affidavit, there is
nothing inherent in the term “general and adm nistrative” that
automatically allows an inference that this category was a vari abl e
cost. Adm ni strative costs may involve the work of salaried
wor kers not subject to overtime—which over the short termis a
fixed cost. And as a catch-all category G&A woul d seem a natura
pl ace to allocate a percentage of long termfixed costs—i ke rent
and the salary of the CEO—+for internal accounting purposes.
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and manufacturing section contained percentage increases for
overhead. Thus after calculating the |abor costs for a project,
t he menorandum added a separate charge of 265% of | abor costs for
manuf acturi ng overhead. These overhead projections would seemto
be a logical place to find the full wvariable costs of the
proj ect—+ncluding things |ike sal es expenses.

Stearns nevertheless clains that G&A represents a variable
cost, not a profit margin or an internal allocation of fixed costs.
The difficulty with this assertion is that nothing supports it. W
have no attenpt by Stearns to refute the credi ble evidence FMC has
put forth that renoves G&A fromthe real m of variable costs. As
noted earlier, although Stearns’ expert nentioned the concept of
variable cost in passing, he erroneously concluded that it was
unnecessary to address it. He thus spent nost of his argunent on
a tangent that is irrelevant to our central inquiry. At no point
did the expert explain what GR&A represented or state that it was a
vari abl e cost. In its briefs, Stearns could only restate its
contention that G&A did not constitute profits. And, Stearns has
not offered a coherent explanation of what G&A represents if it
does not represent profits, let alone evidence that (or to what
extent) it is a variable cost to FMC

Slightly nore concrete evidence in favor of Stearns conmes from
the testinmony of Richard Pell. M. Pell, a fornmer enpl oyee of FMC,
testified in his deposition that FMC s marketing departnent and its
accountants nmaintained separate books. As an executive in
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engi neering, he reported that several tinmes his departnent’s
estimate of its costs on projects were |owered by the marketing
departnent prior to a bid. The net result was that his departnent
experienced frequent cost overruns on projects trying to neet the
artificially lowprojection enshrined inthe bids. It appears from
the record that these costs m ght be viewed as variable costs.

However, we are not concerned here with reviewng the
interoffice politics or internal cost allocations of FMC. Stearns
failed to develop M. Pell’s testinony or explain how mani pul ati on
of the engineering variable cost could have rendered an entire
project—er even a discrete portion of one—below variable cost.
While one of M. Pell’s objections was that this kind of behavior
could lead to | osing noney on a project, he could not and did not
opi ne that any of the projects he worked on were on the whol e bel ow
vari able cost. Stearns did not provide us wth any evi dence that
the understating of cost on the engineering projects in question
was severe enough to cancel out the ten to eighteen percent GRA
profits they generated. The risk nenorandumthat we have i ndi cates
that engineering costs were a relatively mnor cost conpared to
mat eri al s and manuf act uri ng.

The sections of Stearns’ expert testinony that even hinted at
FMC s costs suffer froma simlar defect. Dr. Eads testified that
on the Washington project FMCelimnated its inflation adjustnent,
thus incurring the risk that the conpany’s costs would be higher

than anticipated for the sections of the project occurring in the
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years following the initial bid. Assum ng arguendo that the risk
that inflation will exceed the return FMC receives on its capital
over the life of the project is a variable cost, Dr. Eads was
silent as to the amount of the “cost” of this risk. He al so
clainmed that FMC's bid on the mai ntenance section of the contract
was suspect because it was nuch |ower than the anal ogous bid by
St ear ns. O course, the nere fact that a producer can or does
charge | ess than a conpetitor does not indicate bel owcost pricing.
The opinion was silent as to what variable costs FMC coul d expect
to incur providing nmaintenance and how the bid was bel ow t hem

Because Stearns has failed to raise a genuine issue of
material fact regarding both its exclusionary conduct and predatory
pricing clainms under the Sherman Act, summary judgnent on these
clainms nmust be affirmed. This result also mandates affirmation of
the summary judgnment on Stearns’ Robinson-Patnman and state | aw
clains, which are urged on appeal only derivatively of the Sherman
Act cl ai ns.
| V. Denial of Discovery notion

Stearns contends that the district court erred in denying its
Rule 56(f) mtion to suspend sunmary judgnent pending the
conpl etion of discovery. W review the denial of a Rule 56(f)
nmotion for abuse of discretion. See, e.g., Fontenot v. Upjohn
Conpany, 780 F.2d 1190, 1193 (5th G r. 1986). Such notions are

generally favored, and should be |liberally granted. See
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I nternational Shortstop, Inc. v. Rally’'s Inc., 939 F.2d 1257, 1267
(5th Gr. 1991). However, to justify a continuance, the Rule 56(f)
motion nust denonstrate 1) why the novant needs additional
di scovery and 2) how the additional discovery will likely create a
genui ne i ssue of material fact. Krimv. Banctexas G oup, Inc., 989
F.2d 1435, 1442 (5th Cr. 1993). On appeal, we will not consider
justifications for granting a continuance that were not presented
wth the original notion. See Solo Serve Corp. v. Wstowne
Associ ates, 929 F.2d 160, 167 (5th Cr. 1992).

We begin our analysis by pointing out that this case had been
pendi ng for over fifteen nonths prior tothe district court’s entry
of final judgnent in favor of FMC. The section 1 claim on which
the district court had entered summary judgnent earlier, required
al nost identical factual support as the clains at issue here. The
record i ndicates that Stearns had reviewed over half a mllion FMC
docunents and had al so subpoenaed docunents fromtwenty nuni ci pa
airport authorities. It had al so conducted several depositions of
key FMC enpl oyees. Wiile the district court’s scheduling order had
i ndi cated that the final deadline for discovery was April 30, 1997,
the order clearly contenpl ated summary judgnent prior to that date,
since its cutoff for the filing of such notions was al nbst two
months prior to the discovery cut-off. Stearns also delayed filing
its Rule 56(f) notion until the tinme its response to FMC s sumary

judgnent notion was due, a deadline that the district court had
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al ready extended at Stearns’ request.

The district court denied Stearns’ notion because it | acked
specificity in identifying the needed di scovery. On review of the
record, we cannot say that this ruling constituted an abuse of
discretion. Stearns’ notion specifically requested a stay pendi ng
t he deposition of several FMC executives. The notion explains that
all of the proposed deponents were in a position of authority and
were connected to several docunents relied on by Stearns. Stearns
argued that deposing these parties was necessary because “Stearns
expects that the depositions will provide evidence on a nunber of
topics, including FMC s predatory and excl usi onary conduct, FMC s
strategies to avoi d conpetitive bidding and price conpetition, the
rel evant product and geographic markets in this case and the
barriers to enter this market.” |If these depositions proved
fruitful, Stearns put the court on notice that it mght pursue
addi ti onal depositions of bridge custoners which would devel op
“testinony on topics includingthe market, FMC s predatory conduct,
and the injuries to Stearns and conpetition caused by FMC s
predatory conduct.”

Wil e Stearns’ notion indicated how t he desired di scovery was
in a quite general sense relevant to the case, the district court
did not abuse its discretion in finding that the notion | acked
needed specificity. The novant nust be able to denonstrate how
post ponenent and additional discovery wll allow him to defeat
summary judgnent; it is not enough to “rely on vague assertions
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that discovery wll produce needed, but unspecified, facts.”
Washi ngton v. Allstate I nsurance Co., 901 F. 2d 1281, 1285 (5th Gr
1990) . See also Krim 989 F.2d at 1441 (nust denonstrate how
di scovery will lead to genuine issue of fact). Here, Stearns’
excl usi onary conduct clains required either 1) a show ng that the
conduct at issue could not be justified by FMC wi t hout reference to
its effect on its conpetitors or 2) a showi ng that the enpl oyees
and agents of consuners of bridges and those with i nfl uence on t hem
had sonehow had the independence and integrity of their judgnent
cl ouded by external forces so that we nmay not assune that their
decisions in FMC s favor were intended by themto be in the best
interests of their enployers. The notion fails to identify how
further discovery could prove either of these points. |t does not
claim for exanple, that further depositions wll reveal that the
airlines and airport staff were bribed or otherw se driven by
anyt hing other than their perceptions of the nerits of the product
when they recomended FMC bridges or specifications to the
muni ci pal authorities.

The notion is also unhelpful in detailing how the predatory
pricing clainms could be saved from sunmary judgnent. The cruci al
i ssue of FMC' s vari able costs is not even hinted at in the notion.
Wth regards to recoupnent, while the notion does nention barriers
to entry, the predatory pricing claimrequired not only a show ng

of such barriers, but also a denpnstration that the extent and
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duration of the alleged bel owvari abl e cost pricing was sufficient
to drive Stearns fromthe market. There is nothing specific in the
noti on suggesti ng that evi dence of nore bel owvari abl e cost pricing
woul d have been reveal ed by additional discovery.

Stearns clains that the district court’s ruling was an abuse
of discretion because concurrent with the denial of its notion, the
court allowed FMCto exceed the ten deposition |limt inposed by the
Federal Rules. These are separate issues. FMC indicated that the
request ed depositions were necessary to preserve the testinony of
parties who woul d not be available to testify at trial. W cannot
say that the granting of an unrelated request transforns the
district court’s proper exercise of judgnent into an abuse of
di scretion.

V. Taxation of Costs

The district court awarded FMC costs under 28 U S.C. § 1920
and Rul e 54(d)(1). On appeal, Stearns does not chal |l enge the award
itself, but rather attacks the inclusion of certain deposition and
phot ocopyi ng costs. Costs related to the taking of depositions and
the copying of docunents are allowed if the materials were
necessarily obtained for use in the case. This Court reviews a
| oner court’s allowance of costs for clear abuse of discretion
granting the lower court “great latitude in this determ nation.”
Fogl eman v. ARAMCO, 920 F.2d 278, 285-86 (5th Cr. 1991).

The record indicates that the | ower court exercised oversight
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over FMC's clained costs, striking fromits bill of costs itens
such as mni-transcripts and conputer copies. Stearns’ challenge
to the deposition costs is grounded in the fact that certain
depositions were not used in FMC s sunmary judgnent filings. It
thus clains that they were nerely for general discovery and not
necessary to the case. But we have indicated that it is not
required that a deposition actually be introduced in evidence for
it to be necessary for a case-as long as there is a reasonable
expectation that the deposition may be used for trial preparation,
it may be included in costs. 1d. at 285. W are satisfied that
the district court did not abuse its discretion in finding the
depositions in question could be expected to be used at trial.

Stearns’ challenge to FMC s photocopyi ng charges nust also
fail. While we have indicated that nultiple copies of relevant
docunents may not be charged to an opponent, we have never held
that a district court may not award a litigant the cost of
preparing a single set of the docunents in a case. See id. at 286.
The district court did not abuse its discretion in approving these
costs.

Concl usi on

We find that sunmmary judgnent in favor of FMC on the Shernman
Act clainms was warranted. Accordingly, we also affirmthe sunmmary
judgnment on the derivative Robinson-Patman and state |aw cl ai ns.

W do not find that the district court abused its discretion in
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denying Stearns’ Rule 56(f) continuance notion and in its
determ nation of costs.
For the reasons stated above, the judgnent of the district

court iIs

AFFI RVED.
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