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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10520

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

M CHAEL DEE BLEVI NS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

May 20, 1998

Bef ore REAVLEY, JONES, and BENAVIDES, G rcuit Judges.
EDITH H JONES, G rcuit Judge:

The issue on appeal is whether the district court erred
in dismssing appellant Mchael Dee Blevins’s case wthout
prejudice for violation of the Speedy Trial Act, 18 U S. C. § 3161
et. seq. W hold that the court did not abuse his discretion and,
accordingly, AFFIRM However, we take this opportunity to rem nd
the district courts that in order for this court to conduct a

meani ngful review, district courts arerequiredto articulate their



reasons pursuant to the Speedy Trial Act for dismssal of an
indictnment either with or without prejudice.
FACTUAL BACKGROUND

On March 2, 1995, a Texas state trooper observed a car
weavi ng across the center line into oncomng traffic and headi ng
toward his patrol car. To avoid being hit, the trooper was forced
to veer off the highway. After avoiding the collision, he turned
his patrol car around to pursue the out-of-control car. At that
point, the car again crossed the center line and collided head on
wth a pick up truck. After the accident, the driver, appellant
M chael Dee Blevins, was arrested and taken to jail. Wile being
escorted to jail, hundreds of |oose pills, capsules, and tablets
began to fall fromBlevins's pockets. The authorities discovered
himto be in possession of many prescription nedications for which
he did not have a prescription. Further testing indicated that at
the tinme of the accident, Blevins's blood contained nmany of the
prescription drugs in his possession. At the tinme of his arrest,
Bl evins, a pharmacist, was on probation for knowingly failing to
keep pharmaceutical records, an offense to which he pleaded guilty
in February 1995.

Bl evins was indicted on May 16, 1995 on four counts of
possessi on of control |l ed substances. He made an initial appearance
on June 1, 1995, and the case was set for trial on July 3, 1995.

The Governnment noved to dismiss the indictnent on Novenber 3, 1995



for nonconpliance with the Speedy Trial Act; the court granted the
nmotion to dism ss w thout prejudice.

The Governnent reindicted Blevins on July 9, 1996.
Bl evins made an initial appearance on July 11, 1996, and his trial
was set for October 7, 1996. There were no notions filed in the
case after Blevins’s initial appearance until, on Cctober 1, 1996,
Blevins filed a notion to dismss the indictnent with prejudice for
nonconpliance with the Speedy Trial Act. The district court
granted Blevins’s notion to dism ss wthout prejudice on Cctober
18, 1996.

On Novenber 19, 1996, Bl evins was again indicted on four
counts of possession of controll ed substances; trial was schedul ed
for January 6, 1997. On Decenber 18, 1996, Blevins again filed a
nmotion to dism ss the indictnment for nonconpliance with the Speedy
Trial Act and the Sixth Arendnent and al so requested the district
court to reconsider its prior dismssal of the indictnment wthout
prejudi ce on OCctober 18, 1996. The district court denied Blevins’s
notion to dismss as well as the notion for reconsideration.

After entering into a plea arrangenent wth the
Governnent, Blevins pleaded guilty to one possession count on
January 23, 1997. He tinely appealed the issue of whether the
district court erredin dismssingthe indictnent without prejudice

in Cctober 1996.



DI SCUSSI ON



Both paries agree that the district court properly
di sm ssed the i ndi ct ment on October 18, 1996 for nonconpliance with
the Speedy Trial Act. What they dispute is whether the district

court erred in dismssing the indictnment wthout prejudice rather

than barring reprosecution by the Governnent.

W review a district court’s decision to dismss an
i ndictment w thout prejudice for nonconpliance wth the Speedy
Trial Act for an abuse of discretion. See United States v. Tayl or,
487 U. S. 326, 342-43 (1988). In determ ning whether a di sm ssal of
an i ndi ctnent for nonconpliance with the Speedy Trial Act shoul d be
wth or wthout prejudice, the district court at |[|east nust
consider (1) the seriousness of the offense, (2) the facts and
circunstances of the case which led to the dismssal, and (3) the
i npact of a reprosecution on the adm nistration of the Speedy Tri al
Act and on the admnistration of justice. See 18 U S.C 8§
3161(a)(2); Taylor, 487 U S. at 332-33. The defendant has the
burden of proving that dismssal of his case pursuant to these
factors is appropriate. See United States v. Ml guizo, 824 F.2d
370, 372 & n.11 (5th Gr. 1987) (relying on 18 US. C 8§
3162(a)(2)), cert. denied, 487 U.S. 1218 (1988).

Adistrict court is not required to dism ss an indi ctnent
wth prejudice for every violation of the Speedy Trial Act. See
Taylor, 487 U. S. at 342. “[T] he decision whether to dismss a
conpl ai nt under the Speedy Trial Act with or without prejudice is

entrusted to the sound discretion of the district judge and .



no preference is accorded to either kind of dism ssal.” Melguizo,
824 F.2d at 371 (internal quotations omtted). Al t hough not as
harsh a sanction as dismssal with prejudice, dismssal wthout
prejudice is neaningful because it, inter alia, forces the
Governnent to obtain a newindictnent if it decides to reprosecute
as well as exposes the prosection to dismssal on statute of
limtations grounds. See Taylor, 487 U S. at 342.

Al t hough the district court failed to articulate its
reasons pursuant to the statute for dism ssing Bl evins' s indictnent
W t hout prejudice, neither party has coomented on this point inits
brief. Wthout question, the district court should have
articulated its reasons for doing so:

Where, as here, Congress has declared that a decision
w || be governed by consideration of particular factors,
adistrict court nust carefully consider those factors as
applied to the particular case and, whatever its
decision, clearly articulate their effect in order to
permt neani ngful appellate review Only then can an
appel l ate court ascertain whether a district court has
ignored or slighted a factor that Congress has deened
pertinent to the choice of renedy, thereby failing to act
wthin the [imts prescribed by Congress.
Taylor, 487 U S. at 336-37. However, the fact that the district
court neglected to articulate its reasons for dism ssal wthout
prejudi ce does not nmandate that we remand to the district court
for it to do so. See United States v. Jones, 887 F.2d 492, 495
(4th Gr. 1989), cert. denied, 493 U S. 1081 (1990). \Were, as
here, the record is sufficient for us to make a determ nati on of

whet her the district court abused its discretion by dismssing

Blevins'’s case without prejudice, we wll “undertake nore sub-

6



stantive scrutiny to ensure that the judgnent is supported in terns
of the factors identified in the statute.” Taylor, 487 U S. at
337, Jones, 887 F.2d at 495.

Fromthis perspective, it is clear fromthe record that
the court properly opted to permt reprosecutioninthis case. The
of fense for which Bl evins was charged was a serious offense. After
using his position as a pharmacist illegally to obtain controlled
subst ances, he endangered the public by driving wunder the
i nfl uence. Mboreover, he engaged in this crimnal behavior while on
probation for another drug-related of fense. The serious nature of
his offense coupled with his recidivism weighs in favor of
di sm ssal without prejudice. See United States v. Johnson, 29 F. 3d
940, 946 (5th Cir. 1994).

Regarding the facts and circunstances leading to the
dism ssal, we |ook to whether the Governnent sought the resultant
del ays for ulterior purposes as well as whether the Governnent’s
failure to neet deadlines was repetitive, regular, and frequent
wWth respect to this defendant. See Mel gui zo, 824 F.2d at 371-72.
Wth respect to the del ay between Bl evins’s appearance in July 1996
and his filing the notion to dismss on Cctober 1, 1996, Bl evins
has not disputed the Governnent’s contention that the case was
assigned the earliest trial date that the district court had
avail able. He has provided this court wth no factual support for
his assertion that the delay was sought for ulterior purposes or

that the Governnment regularly or frequently failed to neet



deadlines in his case. He has failed to show that the
circunstances in his case weigh in favor of dismssal wth
prej udi ce.

In evaluating the inpact of a reprosecution on the
adm ni stration of the Speedy Trial Act and on the adm ni stration of
justice, we consider the defendant’s right to atinely trial; the
deterrent effect of a prejudicial dismssal on the CGovernnent’s
repeated viol ations of speedy trial requirenents; and the public’s
interest in bringing Blevins to trial. See Johnson, 29 F.3d at
946. During the delay about which Bl evins conplains -- the period
bet ween hi s second indictnent on July 9, 1996 and the di sm ssal of
his case on COctober 18, 1996 -- Blevins filed nothing with the
district court until he sought dismssal of his indictnent on
Cctober 1, 1996. There is nothing in the record to indicate that
Blevins did anything to press his right to a speedy trial. See id.
(approving of a dism ssal w thout prejudice for a defendant who,
al t hough doing nothing actively to cause the delay, did not press
his right to a speedy trial). The record does not reflect that the
Governnent intentionally delayed the proceedings at any tine; a
dismssal with prejudice for deterrent value would, therefore, be
i nappropriate. The public has a great interest in bringing Bl evins
to trial particularly in light of his illegal possession of

control | ed substances despite his previous conviction.

CONCLUSI ON



The district court did not abuse its discretion in
dism ssing Blevins's indictnent without prejudice. W AFFIRMthe

judgnent of the district court.



