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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore REYNALDO G. GARZA, KING and BENAVI DES, Circuit Judges.

PER CURI AM

This is an appeal from a decision of the United States
District Court for the Northern District of Texas, Judge Robert B.
Mal oney, presiding. |In this case, Judge Ml oney granted sunmary
judgnent in favor of the Defendant-Appellee, the Dr. Pepper/ Seven-
Up Corporation ("Dr. Pepper"). The Plaintiff-Appellant, Marge J.
McConat hy ("MConat hy") tinely appealed, and the matter now lies
before this panel.

Backgr ound

Marge J. McConat hy was enpl oyed as a benefit nmanager for Dr.
Pepper fromJanuary 1990 to July 1993. During this tinme, MConathy
recei ved one formal eval uation of her job performance, in which her
performance was rated as "satisfactory or fully satisfactory."”
McConathy suffers from a disease of the jaw known as
t enporomandi bular joint disease, and related conplications.
McConat hy underwent jaw surgery three tines in 1991 because of this
condition. As aresult, she m ssed approximtely twenty-five days
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of work, all of which were covered by sick | eave or vacation tine.
McConat hy underwent jaw surgery again in Septenber of 1992, in
connection with conplications regardi ng an energency hysterectony.

McConat hy al |l eges that her supervisor at Dr. Pepper, Colin
Quigley ("Quigley"), was not very supportive of her during this
time. MConathy states that when she approached Qui gl ey regarding
the additional surgery, he becane angry, and told her that she
"better get well this tinme," and that he would "no | onger tolerate
her health problens.” He also allegedly conplained to M:Conat hy
that it was i nappropriate for her to make such extensive use of Dr.
Pepper's health benefits, because of her position as benefits
manager . Qui gl ey has acknow edged that he knew of her nedica
condi tion.

When MConathy returned from the 1992 surgery, Quigley
allegedly pressured her to return to work before she fully
recovered, and ordered her to take a business trip to St. Louis
over her protest that she was still in pain from the surgery.
Further, Quigley allegedly told MConathy's staff to cease
comuni cation with her regarding various business projects under
her supervision. Qigley also allegedly excluded M:Conathy from
busi ness neetings, transferred assignnents away from her, and
refused to acknowl edge her presence when she was with him

To make matters worse, on June 22, 1993, a screw placed in
McConathy's jaw during a previous surgery cane | oose. Her
physi ci an advi sed her to go into surgery imedi ately and that her

recovery tinme would be approximately two weeks. MConathy states



that she tried to inform Quigley about the need for this surgery,
but he ignored her, and as a result, she deferred having the
surgery.

McConat hy was fired on July 2, 1993, because (according to Dr.
Pepper) the corporation was reorgani zi ng her departnent. MConat hy
and a secretary were fired, and another person was hired to fill
her position. Dr. Pepper has stated that the reason for this was
because it abolished the position of benefits manager and needed an
accountant in that section to ascertain the proper allocation of
funds from401(k) plans.! MConathy clains that Quigley was aware
of her nmedical condition at the tinme she was fired, and that he was
aware she mght be eligible for disability paynents or
accommodati ons such as a lighter duty assignnent. She also clains
that in addition to Qigley, Dr. Pepper's staff psychol ogist,
Qui gl ey' s supervisor, and Dr. Pepper's Chief Financial Oficer were
al so aware of her condition. MConathy clains that a result of her
term nation, she | ost her nedi cal insurance, stock options, and has
suffered enotional distress.

I n Sept enber of 1995, McConathy filed for disability benefits
wth the Social Security Admnistration ("SSA"). In this
application ("the SSA application"), MConathy stated that she was
suffering fromchronic pain and did not see how she coul d hold any
position even on a part-tinme basis.

McConathy filed suit against Dr. Pepper in state court,

1t should be noted that Dr. Pepper did not cite any summary
j udgnent evidence in favor of this assertion, however.
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asserting causes of action of intentional infliction of enotional
distress and violation of Texas public policy. She |ater anended
her petition to include clainms of harassnent, discrimnatory
di scharge, and failure to accommbdate under the Anericans wth
Disabilities Act ("ADA"), 42 U S.C. 88 12101-12213.2 She sought
conpensatory and punitive danmages. Dr. Pepper renoved the case to
federal court.

Dr. Pepper noved for sunmary judgnent, and this was granted in
an order by Judge Maloney dated Decenber 18, 1996.° Al of
McConathy's clainms were dismssed with prejudice. The deci sion
stated that McConathy's hostile environnent harassnent claim was
di sm ssed sua sponte, and that the discrimnatory discharge and
failure to accommpdate clainms were dismssed on the basis of
judicial estoppel, in that the information given in the SSA
application was i nconsistent wwth her clainms, and hence, the clains
were di sm ssed.

McConathy filed for an appeal, on the basis that the district
court erred in its decision to grant summary judgnent in favor of
Dr. Pepper. Specifically, MConathy attacks the district court's
use of the doctrine of judicial estoppel as a basis for throw ng
out her central ADA clains. W do not find error in the district

court's decision, and we therefore AFFIRM its deci si on.

2The ADA clainms were based on charges filed with the Equa
Enmpl oynment Qpportunity Conmm ssion ("EEQCC'). According to Dr.
Pepper, the EEQC issued McConathy a right to sue letter, but did
not nmake a determ nation on her cl ains.

3t must be noted that the district court's decision was a bit
unclear as to the basis for its decision on all the clains.
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St andard of Revi ew

This Court reviews the grant of summary judgnment de novo,
applying the sane criteria used by the district court. Texas
Medical Ass'n v. Aetna Life Ins. Co., 80 F.3d 153, 156 (5th
Cir.1996). Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue of material fact and that the noving party is entitled to
judgnent as a matter of law" FED. R ClV.P. 56(c).

Simlarly, this Court reviews a dism ssal on the pl eadi ngs de
novo, applying the sane standard as the district court. Trunman v.
United States, 26 F.3d 592, 593 (5th G r.1994). "Accordingly, we
accept the well-pleaded allegations in the conplaint as true, and
we construe those allegations in the light nost favorable to the
plaintiff." ld. at 594. Dismssal is appropriate "only if it
appears that no relief could be granted under any set of facts that
could be proven consistent with the allegations.” Rubinstein v.
Collins, 20 F.3d 160, 166 (5th Cir.1994)(internal quotation marks
omtted).

Anal ysi s

McConat hy clains that the district court's decisionto dismss
her clainms of discrimnatory discharge and failure to acconmobdate
on the basis of judicial estoppel was in error. She states that
judicial estoppel was i nappropriate here. She further states that
even if it was appropriate to apply judicial estoppel in this case,

the docunment wupon which judicial estoppel was based, the SSA



application, was not sufficiently authenticated to be worthy of use
in this situation. | f MConathy is correct on one of these two
clains, she prevails. W do not think MConathy is correct on
ei ther claim however.

The district court was not procedurally forbidden from
entering summary judgnent on the basis of judicial estoppel.

Federal Rule of Civil Procedure 8(c) states that "a party shall set

forth affirmatively ... estoppel ... and any other nmatter
constituting an avoi dance or an affirmati ve defense.” FED. R ClV.P.
8(c). It is true that this Court has stated that a defendant is

supposed to raise an affirmative defense as a basis for summary
j udgnent when the notion for summary judgnent is in the initia
pl eadi ng tendered by the defendant. Funding Sys. Leasing Corp. V.
Pugh, 530 F.2d 91, 96 (5th Cr.1976). However, where "the matter
is raised by the trial court that does not result in unfair
surprise, technical failure to conply precisely wwth Rule 8(c) is

not fatal,"” and in such a situation a court my hold that the
def ense was not waived. Lucas v. United States, 807 F.2d 414, 417
(5th Gr.1986); see also Allied Chem cal Corp. v. Mackay, 695 F. 2d
854, 855-856 (5th GCr.1983); United States v. Shanbaum 10 F. 3d
305, 312 (5th Cir.1994). McConat hy does not argue that she was
prejudiced by Dr. Pepper's failure to formally plead judicial
estoppel in its answer, and we do not believe that such prejudice
occurred. Therefore, the district court did not err in applying

the doctrine of judicial estoppel as the basis for its grant of

summary judgnent.



McConat hy further clainms that even if it was appropriate to
apply judicial estoppel, the SSA application was not properly
aut henti cated, and hence, inadm ssible. W disagree, and believe
that the SSA application was adm ssible. "The requirenent of
authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a
finding that the matter in question is what the proponent clains."
FED. R EVID. 901(a). This circuit does not require concl usive proof
of authenticity, and the district court's decision is reviewed for
abuse of discretion. U S. v. Jinenez Lopez, 873 F.2d 769, 772 (5th
Cr.1989); U S v. Scurlock, 52 F.3d 531, 538 (5th G r.1995).

The district court based its conclusion that the SSA
application was properly authenticated on the basis that (1)
McConat hy produced t he docunent in response to a di scovery request,
(2) the docunent bore her signature, (3) she did not claimthat the
docunent is not authentic or that her signature is a forgery, and
(4) she acknow edged in her response to Dr. Pepper's notion for
summary judgnent that she requested total disability benefits for
certain tinme periods. This is a sufficient basis for the district
court's decision, and we find no abuse of discretion. The fact
that it appears that Dr. Pepper provided no affidavit fromits
counsel that the docunent was actually produced by McConat hy i s not
enough to create reversible error.

This Court has held that "the application for or the receipt
of social security disability benefits creates a rebuttable

presunption that the claimant or recipient of such benefits is



judicially estopped from asserting that he is a "qualified

individual with a disability.' Cl evel and v. Policy Mnagenent
Sys., 120 F.3d 513, 518 (5th G r.1997). MConathy did not offer
any credi bl e summary judgnent evidence indicating that, at the tine
of her termnation, she was otherwise qualified to continue her
duties at Dr. Pepper. Her statenents in the SSA application say
that she couldn't "see how she could hold a nanagenent position or
any position even on a part-tine basis." The statenents in the SSA
application create a presunption that McConathy is not a qualified
person with a disability, and she has not provided evidence to
rebut this presunption, and hence she is estopped from maki ng such
a claim

McConat hy attenpts to prevent application of judicial estoppel
based on the SSA application by claimng that the Suprene Court's
hol ding in McKennon v. Nashville Banner Publishing Co., 513 U S.
352, 115 S. . 879, 130 L.Ed.2d 852 (1995), precludes such an
application of judicial estoppel. |In that case, the Suprene Court
hel d that after-acquired evidence that showed an enpl oyee woul d be
fired anyway di d not preclude recovery under the Age Di scrimnation
in Enpl oynment Act. Id. The situation is different here. According
to MConathy, MKennon indicates that after-acquired evidence
cannot be used to estop MConathy from arguing that an adverse
enpl oynent deci si on was nade because of her disability. See Id. at
356-60, 115 S. . at 884-85. However, her statenents are being
used in this case inrelation to her job qualifications, a matter

whi ch has nothing to do with the notivation behind her enployer's



action. MKennon involves the use of after-acquired evidence for
a different reason than here, and is therefore not on point.

McConathy also makes various clainms about the alleged
i napplicability of judicial estoppel because it supposedly viol ates
the spirit of the ADA, is bad public policy, and that this case
i nvol ves perceived disability, which she clains is sonehow subj ect
to different standards than real disability. McConathy s
basically throwing in everything but the kitchen sink with these
argunents, and these argunents are not reasons for reversible
error.

The next issue to be dealt with is whether the district court
erred in dismssing sua sponte McConat hy's ADA hostil e environnent
harassnment claim First of all, it should be stated that this
circuit has never recognized an ADA claim based on hostile
envi ronnent harassnent, though other courts have done so, or have
at | east assuned the existence of such a cause of action. See
MO ain v. Southwest Steel Co., 940 F.Supp. 295, 301-302
(N. D. Gkl a. 1996) ; Gray v. Aneritech Corp., 937 F.Supp. 762, 771
(N.D.11'1.1996); Fritz v. Mascotech Autonotive Sys. Goup, 914
F. Supp. 1481, 1492 (E.D.Mch.1996); Henry v. CGuest Serv., Inc.
902 F. Supp. 245, 251-252 (D.D.C. 1995), aff'd 98 F.3d 646
(D.C.Gr.1996); Haysman v. Food Lion, Inc., 893 F.Supp. 1092
(S.D. Ga. 1995). In this case, we wll proceed as though such a
cause of action exists. However, we wish to make it clear that we
do not pass on whether this circuit recognizes such a cause of

action. W do not feel this is the appropriate case to nake such



a determnation, and we nerely will assune such a cause of action
exists for the sake of argunent. This case should not be cited for
the proposition that the Fifth Grcuit recognizes or rejects an ADA
cause of action based on hostile environnment harassnent.

That havi ng been said, if we assune the existence of such a
cause of action, it would be nodeled after the sim/lar claimunder
Title VII, in which a claimnt nust prove:

(1) that she belongs to a protected group; (2) that she was
subj ected to unwel cone harassnent; (3) that the harassnent
conpl ai ned of was based on her disability or disabilities;
(4) that the harassnent conplained of affected a term
condition, or privilege of enploynent; and (5) that the
enpl oyer knew or should have known of the harassnent and
failed to take pronpt, renedial action.
Rio v. Runyon, 972 F. Supp. 1446, 1459 (S.D.Fla.1997)(citing Henson
v. Gty of Dundee, 682 F.2d 897, 903-905 (11th Cr.1982), which
applied these factors to a hostile environnent claim based on
sexual harassnent). In order to be actionable on a hostile
environnent theory, disability-based harassnent, |ike sexual
harassnent, woul d presunmably have to "be sufficiently pervasive or
severe to alter the conditions of enploynent and create an abusive
wor ki ng environnent." Farpella-Crosby v. Horizon Health Care, 97
F.3d 803, 806 (5th Cr.1996).
McConat hy has not alleged sufficiently pervasive
di sability-based harassnent so as to state a claim upon which
relief can be granted. Even if we assune everything she clains
about Quigley is true, his actions, while insensitive and rude,

woul d not be sufficient as a matter of law to state a claim of

hostil e environnment harassnent. See DeAngelis v. El Paso Min
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Police Oficers Ass'n, 51 F.3d 591, 595-96 (5th G r.1995), cert.
denied, --- U S ----, 116 S.Ct. 473, 133 L. Ed. 2d 403 (1995) (noti ng
that "nmere utterance of an ... epithet which engenders offensive

feelings in an enployee" is not enough to constitute hostile

envi ronnent harassnent). It is a sinple fact that in a workpl ace,
sone workers will not get along with one another, and this Court
will not elevate a few harsh words or "col d-shoul dering"” to the

| evel of an actionabl e offense.

On a related note, MConathy's state clains of intentional
infliction of enotional distress also fail. |In order to succeed on
this claim MConathy nust prove that her enployer acted in a
manner that was extrenme or outrageous. W rnick Co. v. Casas, 856
S.W2d 732, 734 (Tex.1993). This conduct nust be so extrene as to
go "beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized conmunity." Id.
(quoting Restatenent (Second) of Torts 8§ 46 cm.d (1965)).
McConat hy has not all eged or shown such conduct on the part of Dr.
Pepper or its enpl oyees. Even if Quigley was in fact generally
cruel, wunfair, and threatened to fire her, this does not pass
muster as the type of utterly indecent, intolerable, and atrocious
behavi or necessary to prevail on an intentional infliction of
enotional distress claim See e.g.: Ramrez v. Alright Parking
El Paso, Inc., 970 F. 2d 1372, 1375-1377 (5th Cr.1992); GQuthrie v.
Tifco Indus., 941 F.2d 374, 379 (5th G r.1991), cert. denied, 503
UusS 908, 112 S . &. 1267, 117 L.Ed.2d 495 (1992); Wl son v.
Monarch Paper Co., 939 F.2d 1138 (5th Cr.1991). Wile it is true
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that inter-office behavior can arise to the level of a tort of
intentional infliction of enotional distress, the standard for such
a claimis rather rigorous, and we will not |ower that standard.
Concl usi on

Based on the foregoing, we find no reversible error in the
decision of the district court to grant summary judgnent in favor
of the Defendant-Appellee, Dr. Pepper. Therefore, we AFFIRM the
decision of the district court.

AFFI RVED.
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