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Appeal from the United States District Court for the Northern
District of Texas.

Before POLITZ, Chief Judge, and BENAVIDES and PARKER, G rcuit
Judges.

ROBERT M PARKER, Circuit Judge:

In this enploynent discrimnation case which originated in
state court, the plaintiff-appellant, Rebecca Sherrod, filed suit
agai nst the defendant-appellee, Arerican Airlines, Inc., under the
Texas Worker's Conpensati on Act, Texas Labor Code Ann. § 451. 001 et
seq. (Vernon 1996); the Texas Conm ssion on Human Rights Act
("TCHRA"), Texas Labor Code Ann. 8§ 21.001 et seq. (Vernon 1996);
and the Age Discrimnation in Enploynent Act, 29 U S. C. § 621 et
seq. After renoval to the United States District Court for the
Northern District of Texas on the basis of federal question
jurisdiction, the plaintiff added clains under the Anericans with
Disabilities Act, 42 U S.C. § 12101 et seq. The plaintiff appeals
the order of the district court granting summary judgnent for the
defendant on all plaintiff's clains. W affirmin part and reverse

in part.



Plaintiff, Rebecca Sherrod, worked as a flight attendant for
Def endant, Anerican Airlines, Inc., from1968 to 1988. |n Novenber
1985, Sherrod received an on-the-job injury to her neck which
requi red surgery. Sherrod returned to work in 1986, but re-injured
her neck in Decenber 1987 while working as a flight attendant. The
second injury required surgery to correct the cervical fusion
attenpted in the first surgery. Anerican Airlines placed Sherrod
on sick leave for a termof five years pursuant to the Coll ective
Bargai ning Agreenent ("CBA") entered into by Anmerican and the
Associ ation of Professional Flight Attendants. Sherrod, however,
never returned to work.

I n Decenber 1990, Sherrod sought reinstatenent as a flight
att endant . Dr. Norman MCall, a nenber of Anerican's nedical
departnent, recommended that Sherrod not return to flight status.
Dr. McCall based his recomendati on on an exam nati on conduct ed by
Dr. Tom Mayer which found that Sherrod could only lift 45 pounds
occasionally, and 25 pounds frequently. Consequently, Anerican
medi cal ly disqualified Sherrod fromreturning to a flight attendant
posi tion. Sherrod's personal physician, Dr. Phillip WIIians,
concurred with Dr. Mayer's lifting limtation. Once Sherrod's
personal physician concurred with American's nedical staff, the CBA
permtted Sherrod's renoval from the list of active flight
att endant s.

Sherrod filed a grievance against Anerican for nedically
disqualifying her from flight service. In arbitration, the

arbitrator found that American did not violate the CBA. Under the



CBA, Anerican could not term nate Sherrod until five years of sick
| eave had el apsed without her return to flight duty.

Beginning in 1993, the Personnel Departnent at Anerican
assi sted Sherrod in |ooking for another position within Anrerican.
Sherrod i ntervi ewed for one position but was turned down. |n March
1994, Anerican offered Sherrod an interview for the sanme position,
but Sherrod declined the interview and informed April Mtt in the
Personnel Departnent that she had filed an EEOCC conplaint in an
effort to regain her position as flight attendant. |In May 1994,
American term nated Sherrod citing the expiration of her five years
of sick leave and her refusal to interview The letter of
term nation which Anerican sent to Sherrod referred to the March
conversation between Sherrod and Mott. In February 1996, Sherrod
applied for another position wth Anerican but | earned that she was
ineligible for rehire for any position.

In August 1994, Sherrod filed suit against Anerican in the
District Court of Dallas County claimng violations of the Texas
Worker' s Conpensation Act 8 451. 001, the Texas Conm ssi on on Human
Ri ghts Act ("TCHRA") and the ADEA. Anerican renoved the action to
the U S District Court for the Northern District of Texas (G vil
Action No. 3:94-CV-2044-D). The case was assigned to Judge
Fitzwater's court.

Sherrod filed a second lawsuit in Cctober 1994 in the U S
District Court for the Northern District of Texas (G vil Action No.
3:94- CV-2250-R), alleging violations of the ADA Sherrod

incorrectly filed under the second civil action nunber an Cbj ection



to Renoval, Mdtion to Remand, and Brief in Support (together
hereinafter referred to as "Mdtion to Renmand"). On Novenber 1,
1994, Judge Fi sh, in whose court the second civil action was fil ed,
ordered the Motion to Remand "unfil ed" because it had been filed in
the wong court. Sherrod did not refile the Motion to Remand under
the correct docket nunber. On Novenber 28, 1994, Judge Fitzwater
consol i dated the two pendi ng cases under Cvil Action Nunber 3:94-
CV- 2044- D. In January 1995, Judge Fitzwater denied Sherrod's
Motion to Remand without reference to the fact that the Mdtion to
Remand had been "unfiled" by the previous court.

I n Novenber 1995, Sherrod filed a third lawsuit in federal
court (CGvil Action No. 3:95-CV-2769-R) alleging unlawful
retaliation under the ADA and ADEA. 29 U S.C. § 623(d) (ADEA); 42
US C 8§ 12203(a)(ADA). These clainms were consolidated with the
first lawsuit. In May 1996, the District Court granted Anerican's
motion for summary judgnent on Sherrod's ADEA, TCHRA, and Texas
Labor Code § 451.001 clains. |In Decenber 1996, the District Court

granted summary judgnent for American on Sherrod's remaining

cl ai ns.
.
The plaintiff argues that the district court erred by
overruling her Mtion to Remand in violation of federal |aw
prohi biting the renoval of state worker's conpensation clainms. In

reviewing a district court's denial of a plaintiff's notion to
remand a case from federal court to state court, the Court of

Appeal s applies a de novo standard of review Allenv. R&HOI



& Gas Co., 63 F.3d 1326, 1336 (5th Cr.1995). Bef ore deci di ng
whet her the court's denial of the notion to remand was appropri at e,
however, we must first deci de whether Sherrod waived her right to
nove for renmand.

A notion to remand a case on the basis of any defect, other
than lack of subject matter jurisdiction, nust be made wthin
thirty days after notice of renoval or the plaintiff |oses the
opportunity to nove for remand. 28 U.S.C. § 1447(c). Thus, if the
plaintiff objects to renoval due to sone procedural defect, then a
motion to remand nmust be made within thirty days. See id. See
also Wllians v. AC Spark Plugs Division of General Mtors Corp.
985 F. 2d 783, 786 (5th Cir.1993) (discussing waiver of the right to
move for remand under 8§ 1447(c)). Additionally, 28 US C 8§
1445(c) precludes the renoval of an action to federal court which
ari ses under the worker's conpensation |aws of any state. See 28
U S C 8 1445(c). Therefore, a waiver of the right to nove for a
remand of a state worker's conpensation clai m depends on whet her
the renoval of such a claimcauses a procedural or jurisdictional
defect. See WIllianms, 985 F.2d at 786. In WIlianms, the court
held that the wongful renoval of a state worker's conpensation
claimis a procedural defect. 1d. Consequently, a plaintiff nust
make a notion to remand based on the wongful renoval of a state
wor ker's conpensation claim within thirty days after notice of
renmoval or the plaintiff waives the opportunity to nove for renmand.
| d.

American clainms that Sherrod wai ved her objection to renoval



because the Motion to Remand was filed in the wong court, ordered
"unfiled" by Judge Fish, and not refiled by Sherrod within thirty
days after notice of renoval. Thus, Anmerican clains that Sherrod's
Motion to Remand was not properly before the district court after
the two cases were consolidated in Judge Fitzwater's court.
Sherrod did not fail to nmake the notion to remand within 30 days.
On the contrary, Sherrod nmade the notion, but nmade it under the
wrong docket nunber. Wen the clains were | ater consolidated, al
notions filed in the second lawsuit were deened filed in the
consolidated suit. Anerican filed a response in opposition to the
Motion to Remand in the proper court even though the notion had
been incorrectly filed in Judge Fish's court where the second
lawsuit was pendi ng. Al t hough Sherrod had filed the Mtion to
Remand in the wong court, the district court ruled on the notion
after consolidation as if the notion had been filed in the proper
court.

The district court has power under Federal Rule of G vi
Procedure 60(a) to correct clerical mstakes in judgnents, orders,
or other parts of the record at any tinme on its own initiative.
See Fed. R G v.P. 60(a). Al though the scope of Rule 60(a) is very
limted, Rule 60(a) may be used to correct "m ndl ess nechanistic
m st akes” which require no additional |egal reasoning. In re Wst
Texas Marketing Corp., 12 F.3d 497, 504 (5th G r.1994). The
relevant test for the application of Rule 60(a) is "whether the
change affects substantive rights of the parties and is therefore

beyond the scope of Rule 60(a) or is instead a clerical error, a



copyi ng or conputational m stake, which is correctable under the
Rule." Id.
Al t hough Sherrod filed the Mtion to Remand under the
i ncorrect docket nunber, the district court corrected the error by
treating the notion as if it were filed under the proper docket
nunber . Anmerican recognized the plaintiff's error and filed a
response in opposition to the notion to remand in the appropriate
court. Thus, treating the notion as if it were filed under the
correct nunber would not affect any substantive rights of the
parties because both parties had the opportunity to address the
i ssue of remand. Consequently, Sherrod did not waive her right to
move for remand and such notion was properly before the court.
Because Sherrod did not waive her right to remand, the court
must next determ ne whether the district court applied the correct
st andar d when deci di ng whet her to remand Sherrod's § 451. 001 cl aim
Under 28 U.S.C. 8§ 1441, "except as otherw se expressly provided by
Act of Congress," any civil action filed in state court may be
renoved to federal court when the district court would have
original jurisdiction. 28 US.C § 1441(a). Thus, civil actions
filed in state court are generally renovable to federal court
unless an Act of Congress expressly prohibits renoval. As
previously stated, 28 U S.C. 8§ 1445(c) prohibits the renoval of

actions arising under the worker's conpensation |laws of a state.!?

118 U.S.C. 8§ 1445(c), entitled "Nonrenovable actions,"
provi des:

A civil action in any State court arising under the
wor knen's conpensation laws of such State may not be

7



Sherrod's claim of retaliatory term nation under 8 451.001 is a
claimarising under Texas worker's conpensation | aws. See Jones V.
Roadway Express, Inc., 931 F.2d 1086, 1092 (5th G r.1991). The
court has previously held that 8 1445(c) requires an article 8037c
claim to be remanded when the basis of renoval is diversity
jurisdiction.? See id. Ameri can, however, renoved Sherrod's §
451. 001 claimon the basis of federal question jurisdiction because
Sherrod's 8§ 451. 001 clai mwas coupled wwth an ADEA claim In this
appeal, we are presented for the first tinme with the issue of
whet her 8§ 1445(c) prohibits the renoval of state worker's
conpensation cl ains when the basis of renoval is federal question
jurisdiction.

In deciding this issue, we find persuasive the court's
reasoning in Jones. In Jones, the court declared that it would
broadly interpret 8 1445(c) in order to further Congressiona
intent toward maintaining state court jurisdiction over worker's
conpensation cases filed in state court. See Jones, 931 F.2d at
1092. Al t hough the district court's jurisdiction in Jones was
based on diversity, the court did not distinguish between diversity
and federal question jurisdiction when construing 8 1445(c).

American urges us to adopt the interpretation utilized by the
district court in Cedillo v. Valcar Enterprises & Darling Del aware

Co., Inc., 773 F.Supp. 932 (N D. Tex.1991), which distinguishes

renmoved to any district court of the United States.

2Tex.Rev.Civ. Stat. art. 8037c was repealed and recodified
under Tex. Labor Code § 451.001, effective Septenmber 1, 1993.
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bet ween diversity and federal question jurisdiction. In Cedillo,
the district court held that it had subject matter jurisdiction
over the plaintiff's 8 451.001 claim through its exercise of
suppl enmental jurisdiction because the state worker's conpensation
claimwas pendant to a federal question. Thus, the Cedillo court
drew a distinction between diversity and federal question
jurisdiction by concluding that 8§ 1445(c) did not prohibit renoval
of a state worker's conpensation clai mwhen joined wth a pendant
federal claim

Sherrod, on the other hand, urges us to adopt Hunphrey v.
Sequentia, Inc., 58 F.3d 1238 (8th Cr.1995). I n Hunphrey, the
Eighth Crcuit stated that 8 1445(c) prohibits renoval of state
wor ker's conpensation clains regardl ess of whether the district
court's original jurisdiction is based on diversity or federa
question jurisdiction. Hunphrey, 58 F.3d at 1245. Anerican argues
that the Eighth Grcuit did not rely on any authority when it
established this prem se. In support of the Eighth Grcuit's
proposition, the statutory |anguage draws no distinction between
diversity and federal question jurisdiction. A plain reading of
the statute lends credence to the proposition that § 1445(c)
prohi bits the renoval of any state worker's conpensation clains.
Consequently, we hold that 8§ 1445(c) prohibits renoval of state
wor ker' s conpensation clainms regardl ess of whether jurisdictionis

based on diversity or federal question.?

]In Kay v. Hone Indemity Co., the court noted its rel uctance
"to strain to find a way to entertain worknmen's conpensation
suits.” 337 F.2d 898, 901 (5th Cr.1964).

9



In denying Sherrod's Mdtion to Remand, the district court
concluded that 8 1445(c) does not prevent a district court from
exercising suppl enental jurisdiction over state worker's
conpensation clains when joined with a federal question. Because
the |anguage of 8§ 1445(c) is clear and the court's decision in
Jones does not distinguish between renoval based on diversity and
federal question jurisdiction, the district court erred by failing
to sever and remand the state worker's conpensation clains. Thus,
we reverse the district court's order denying Sherrod's Mdtion to
Remand. 4

L1,

Sherrod argues that the district court erred by granting
sunmary judgment for American on plaintiff's ADA claim?® I n
enpl oynent discrimnation cases, the court reviews summary
judgnents de novo, applying the sanme standard as the district
court. See Waltman v. International Paper Co., 875 F.2d 468, 474

(5th Gir.1989). In order to nmake a prima facie case of

“After reversing the order of the district court denying the
plaintiff's nmotion to remand, the issue of whether the district
court erred by granting Anerican's notion for sunmary judgnent
regardi ng the causal connection between the worker's conpensation
claimand Sherrod's term nati on becones noot.

The court need not address whether the plaintiff raised a
genuine issue of material fact regarding her clains for
di scrim nation under the ADEA and TCHRA. Sherrod wai ved revi ew of
these issues by not briefing themin the Argunent of her brief.
See Wllianms v. Tinme Warner Qperation, Inc., 98 F.3d 179, 183 n. 5
(5th Gr.1996); Harris v. Plastics Mg. Co., 617 F.2d 438, 440
(5th Gr.1980). See also Fed. R App. P. 28 (stating the
requi renent that the appellant's brief include an argunent for each
issue). Thus, we affirmthe order of the district court granting
summary judgnent for Anmerican on the plaintiff's ADEA and TCHRA
clains without reviewing the nerits of the clains.

10



di scrimnation under the ADA, a plaintiff nust establish that she
is aqualified individual with a disability and that the negative
enpl oynent action occurred because of the disability. See 42
US C 8§ 12112(a). Therefore, the plaintiff nust first establish
that she has a disability. See Bridges v. Cty of Bossier, 92 F. 3d
329, 332 (5th Cr.1996), cert. denied, --- US ----, 117 S . C
770, 136 L.Ed.2d 715 (1997). The term"disability" enconpasses the
followng: (1) a nental or physical inpairnment that substantially
limts one or nore major |life activities of an individual, (2) a
record of such an inpairnment, or (3) being regarded as havi ng such
an inpairnment. See 42 U . S.C. § 12102(2); 29 CF.R § 1630.2(9).

First, Sherrod has failed to produce evidence establishing a
genui ne issue as to whether she has a physical inpairnment that
substantially limts a mjor |ife activity. See 42 U S. C 8§
12102(2) (A . Under the regulations pronulgated by the Equal
Enmpl oynent Qpportunity Conm ssion, the term"substantially limts"
nmeans:

(i) unable to performa major life activity that the average
person in the general population can perform or

(ii) significantly restricted as to the condition, manner or
duration under which an individual can perform a particular
major life activity as conpared to the condition, manner, or
duration wunder which the average person in the general
popul ation can performthat sanme major life activity.
29 CF.R 8 1630.2(j)(1). Additionally, a "mgjor life activity"
consists of such tasks as "caring for oneself, perform ng manual
t asks, wal ki ng, seeing, hearing, speaking, breathing, |earning and
wor ki ng. " 29 CFR 8§ 1630.2(i). Whet her an i npairnent
substantially limts amjor |ife activity depends on the foll ow ng

11



factors: (1) the nature and severity of the inpairnent, (2) the
duration or expected duration of the inpairnment, and (3) the
permanent or expected long term inpact. See 29 CFR 8
1630.2(j)(2). In additionto the factors listed in 8§ 1630.2(j)(2),
a court may also look at the followi ng factors when determ ning
whet her an individual is substantially limted in the major life
activity of working:

(A) The geographical area to which the individual has
reasonabl e access;

(B) The job from which the individual has been
disqualified because of an inpairnent, and the nunber and
types of jobs utilizing simlar training, know edge, skills,
or abilities, wthin that geographical area, from which the
individual is also disqualified because of the inpairnent
(class of jobs); and/or

(© The job from which the individual has been
disqualified because of an inpairnent, and the nunber and
types of other jobs not utilizing simlar training, know edge,
skills, or abilities, wthin that geographical area, from
which the individual is also disqualified because of the
i npai rment (broad range of jobs in various classes).

29 C.F.R § 1630.2(j)(3)(ii).

Sherrod attenpts to establish that her back injury caused a

substantial limtationinthe major life activities of lifting and
wor Ki ng. To determ ne whether an individual is substantially
limted in a magor |life activity other than working, the court

| ooks to whether that person can performthe normal activities of
daily I|iving. See Ray v. didden Co., 85 F.3d 227, 229 (5th
Cir.1996) (citing Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 726
(5th Gr.1995)). In attenpting to prove a substantial limtation
on l|ifting, Sherrod produced nedical evidence that she is
restricted to lifting forty-five pounds occasionally and twenty

12



pounds frequently. Sherrod's evidence, however, tends to prove
only that sheis |limted fromheavy lifting, not the routine duties
of daily living. Al though the evidence propounded by Sherrod t ends
to confirma restriction on heavy lifting, such evidence alone is
insufficient for areasonable jury to find a substantial limtation
on a major life activity. See Ray v. didden Co., 85 F.3d 227
(5th CGr.1996); Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 726
(5th Gir.1995).

Sherrod attenpts to establish a substantial limtation on the
major life activity of working through evidence of her heavy
lifting restriction. In order to establish a substantial

limtation on working, the claimnt nust denonstrate a significant
restriction in the ability to performeither a class of jobs or a
broad range of jobs in various classes. See Dutcher, 53 F.3d at
727 (citing 29 CFR 8 1630.2(j)(3)(i)). Evi dence of
disqualification from a single position or narrow range of jobs
Wil not support a finding that an individual is substantially
limted fromthe major life activity of working. See Dutcher, 53
F.3d at 727. See also Chandler v. Gty of Dallas, 2 F.3d 1385,
1392 (5th Cr.1993)("An inpairnent that affects only a narrowrange
of jobs can be regarded either as not reaching a mgjor life
activity or as not substantially limting one.").

Much of the evidence adduced by Sherrod pertains to the nature
and duration of her injury. Based on nedical restrictions on heavy
lifting, the plaintiff broadly asserts that she cannot performany

job requiring even nediumlifting. Sherrod fails to bolster her
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clains of disqualification froma broad range of jobs by presenting
evidence of the nunber and types of jobs from which she is
disqualified, or evidence that her training and skills limt her to
jobs requiring heavy lifting. See 29 CF.R 8 1630.2(j)(3)(ii).
Al t hough a plaintiff need not submt evidence of each factor |isted
in29 CF.R 8 1630.2(j)(3)(ii), the evidence presented by Sherrod
regardi ng the nature and severity of her injury fails to establish
her disqualification from a broad range or class of jobs. The
evi dence produced by Sherrod only tends to prove disqualification
fromone job, that of flight attendant. Thus, Sherrod has failed
to adduce evidence sufficient for a reasonable jury to find a
substantial limtation on the major life activity of working.
Second, Sherrod has also failed to produce evidence that she
has a record of inpairnent. See 42 U.S.C. § 12102(2)(B). Al though

the ADA does not define "record of inpairnent,” the regul ations
provide: "Has a record of such inpairnent neans has a history of,
or has been msclassified as having, a nental or physica
i npai rment that substantially limts one or nore of the major life
activities." 29 CF.R 8 1630.2(k) (1996). Therefore, in order to
make out a claim for discrimnation based on a record of
inpai rment, the plaintiff nust showthat at sone point in the past,
she was classified or msclassified as having a nental or physi cal
i npai rment that substantially limts a ngjor life activity. See
Burch v. Coca-Cola Co., 119 F.3d 305, 321 (5th Cr.1997). Sherrod

points to her prior back surgery and disability | eave of absence as

evidence of a record of inpairnent. Although Sherrod' s evidence
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tends to prove she has a record of inpairnent, the evidence fails
to show that the inpairnent substantially limts a major life
activity. See Ray v. didden Co., 85 F. 3d 227, 229 (5th Cr.1996).
Consequently, Sherrod has failed to raise a genui ne i ssue regardi ng
whet her she has a record of inpairnment limting a major life
activity.

Third, Sherrod has failed to produce evidence that American
regarded her as disabled. See 42 U.S.C. § 12102(2)(C . Under the
regul ations pronulgated by the EECC, the "regarded as" | anguage
neans:

(1) Has a physical or nental inpairnment that does not
substantially imt major life activities but is treated by a
covered entity as constituting such limtation;

(2) Has a physical or nment al i npai r nent t hat
substantially limts major life activities only as a result of
the attitudes of others toward such inpairnment; or

(3) Has none of the inpairnments defined in paragraphs
(h) (1) or (2) of [8 1630.2] but is treated by a covered entity
as having a substantially limting inpairnent.?®

29 CF.R 8§ 1630.2(1 ). See Burch v. Coca-Cola Co., 119 F. 3d 305,
322 (5th Gr.1997); Bridges v. City of Bossier, 92 F.3d 329, 332

(5th Gr.1996). |In Bridges, the court held that in order for an

5The inmpairnments listed in subsection (h) include:

(1) Any physiological disorder, or condition, cosnetic
di sfigurenent, or anatom cal | oss affecting one or nore of the
follow ng body systens: neur ol ogi cal, mnuscul oskel et al,
speci al sense organs, respiratory (including speech organs),
cardi ovascul ar, reproductive, digestive, genito-urinary, hemc
and | ynphatic, skin, and endocrine; or

(2) Any nental or psychol ogi cal disorder, such as nental
retardation, organic brain syndrone, enotional or nental
illness, and specific learning disabilities.
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enpl oyer to have regarded an inpairnent as substantially limting
inthe activity of working, the enployer nust regard an i ndi vi dual
as significantly restricted in the ability to performa class or
broad range of jobs. Bridges, 92 F.3d at 332. Sherrod attenpts to
prove that she was regarded as disabled by Anmerican through its
refusal to approve her for flight duty due to the fear of
re-injury. There is undisputed evidence which shows that Anerican
attenpted to place Sherrod in other positions for which Anerican
did not deem her disqualified due to her back condition. Such
evidence could only permt a reasonable jury to conclude that
Anmerican believed Sherrod to be qualified for other positions.
Thus, we hold that Anerican did not regard Sherrod as disabl ed.

Because Sherrod did not produce evidence establishing a
genui ne issue regarding her status as a qualified individual with
a disability, we affirm the district court's grant of sumary
j udgnent on the ADA cl ai ns.

| V.

Finally, Sherrod asserts that the district court erred by
granting summary judgnent for Anmerican on her clains of unlawf ul
retaliation under the ADA and ADEA. See 29 U.S.C. §8 623(d) (ADEA);
42 U. S. C. § 12203(a) (ADA). I n enpl oynent di scrimnation cases, the
court reviews sunmary j udgnents de novo, applying the sane standard
as the district court. See Waltman v. International Paper Co., 875
F.2d 468, 474 (5th Cr.1989).

As a threshold issue, the plaintiff argues that the district

court erred by applying the burden shifting analysis of MDonnel
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Dougl as Corp. v. Green, 411 U. S. 792, 93 S. (. 1817, 36 L. Ed. 2d 668
(1973). Sherrod contends that M. Healthy City School Dist. Bd. of
Educ. v. Doyle, 429 U. S 274, 97 S.C. 568, 50 L.Ed.2d 471 (1977),
provides the appropriate burden-shifting framework for unlawf ul
retaliation clains under the ADA and ADEA.” M. Healthy, however,
applies only to retaliation clains founded upon violations of
constitutional rights. See M. Healthy Cty School Dist. Bd. of
Educ. v. Doyle, 429 US. 274, 97 S. C. 568, 50 L.Ed.2d 471
(1977) (free speech); North M ssissippi Communications, Inc. v.
Jones, 874 F.2d 1064, 1068 (5th G r.1989)(free speech). Therefore,
the district court did not err by holding that McDonnell Dougl as
provi des the appropriate burden-shifting analysis for clains of
unl awful retaliation under the ADA or ADEA See Gizzle .
Travel ers Health Network, Inc., 14 F.3d 261, 267 (5th Cir.1994)
(applying MDonnell Douglas to an ADEA claim; cf. Long V.
Eastfield College, 88 F.3d 300, 304 (5th Cir.1996) (applying
McDonnel |l Douglas to Title VII unlawful retaliation cases).

Under McDonnell Douglas, if the plaintiff can establish a
prima faci e case of retaliation, the burden shifts to the def endant

to come forward with a legitimate, non-discrimnatory reason for

‘Sherrod attenpts to recharacterize the factual background of
this case as a "m xed notives" discharge. See, e.g., Carter wv.

South Central Bel | Tel . Co. , 912 F.2d 832, 843 (5th
Cir.1990) (explaining the burden of proof in a mxed notives
di scharge). Sherrod never established, nor did Anerican concede
that anillegal notive played a part in Sherrod's di scharge. Thus,

the m xed notives anal ysis does not apply.
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t he adverse enpl oynent action.® See McDonnell Douglas, 411 U. S. at
802, 93 S. (. at 1824; Gizzle, 14 F.3d at 267. |f the defendant
advances a legitimate reason for the adverse enploynent action
then the plaintiff nust adduce sufficient evidence that would
permt a reasonable trier of fact to find that the proffered reason
is a pretext for retaliation. See MDonnell Douglas, 411 U S. at
804, 93 S.C. at 1825; Gizzle, 14 F. 3d at 267. Therefore, the
ultimate issue is whether the enployer unlawfully retaliated
agai nst the enployee for exercising protected activity. The
ultimate issue of retaliation requires the enpl oyee to prove that
t he adverse enpl oynent action woul d not have occurred "but-for" the
protected activity. See Long v. Eastfield College, 88 F.3d 300,
308 (5th Cir.1996). The plaintiff nmust reveal a conflict in
substantial evidence on the ultimate issue of retaliation in order
to wthstand a notion for summary judgnent. See Rhodes .
Qui berson Ol Tools, 75 F.3d 989, 993 (5th Cr.1996)(en banc)
Evi dence is substantial if it is of "such quality and wei ght that
reasonable and fair mnded persons in the exercise of inpartial
judgnent m ght reach different conclusions.” 1d. (citing Boeing
Co. v. Shipman, 411 F.2d 365, 375 (5th Cr.1969)(en banc)).

Sherrod has nmade a prinma facie case of retaliation. First,

8A plaintiff establishes a prima facie case of unlawf ul
retaliation by proving (1) that she engaged in protected activity,
(2) that an adverse enploynent action occurred, and (3) that a
causal link existed between the protected activity and the adverse
enpl oynent acti on. Long, 88 F.3d at 305 n. 4. The burden of
establishing the "causal link" inthe prima facie case is nuch | ess
onerous than the burden of proving "but-for" causation required for
the determnation of the ultimate issue of retaliation. Id.
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Sherrod engaged in protected activity by filing EEOC conplaints
agai nst Anerican based on the reasonable belief that Anmerican's
actions violated the ADA and ADEA. Second, Anerican took adverse
action against Sherrod by term nating her enploynent and listing
her as ineligible for rehire. And third, Sherrod established a
causal link between the EEOC conplaints and her subsequent
term nati on.

In order to establish the causal |ink between the protected
conduct and the illegal enploynent action as required by the prim
faci e case, the evidence nust show that the enployer's decision to
termnate was based in part on know edge of the enployee's
protected activity. A causal |ink can be established by evidence
that the ultinmate decision naker, with final authority to hire and
fire subor di nat e enpl oyees, nmerely "rubber st anped"” a
recommendation to term nate nade by an enpl oyee with know edge of
the conplaint. See Long, 88 F.3d at 307. The causal 1ink,
however, can be severed if there is evidence that the ultimate
deci sion nmaker did not nerely "rubber stanp"” the recomendati on of
the enployee with knowl edge of the protected activity, but
conducted an independent investigation into the circunstances
surroundi ng the enpl oyee's term nation. See id.

Sherrod has introduced evidence that the ultimte decision
maker, Patrick Walsh, signed the termnation letter witten by
Scott Dennett in which references were made to Sherrod's
conversation with April Mtt regarding the EEOC conplaints. There

is no evidence that Wal sh conducted an independent investigation
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into the circunstances surroundi ng Sherrod's term nation. Such an
i ndependent investigation would have severed the causal |ink
bet ween Dennett's know edge of the EEOC conplaint and Sherrod's
term nation. Thus, Sherrod has introduced evidence allowing a
reasonable trier of fact to find a causal |ink between the EECC
conpl aint and the term nati on.

Because Sherrod nade a prina facie case of retaliation, the
burden then shifted to Anmerican to give a legitinmte,
nondi scrimnatory explanation for the action it took against
Sherr od. Anmerican satisfied this burden by asserting that the
negati ve enploynent action was based on Sherrod's refusal to
interviewfor positions and that Sherrod's five years of sick | eave
had expired.

The burden then shifted back to Sherrod to show that the
adverse enploynent action would not have occurred "but for" her
EECC cl ainms. Sherrod failed to neet this burden. Although Sherrod
produced unsubstantiated evidence that Anmerican does not have a
policy of term nating enpl oyees for declininginterviews or |isting
former enployees as ineligible for rehire, this evidence is not
sufficient to overcone Anerican's legitimte, nondiscrimnatory
explanation for the action it took against Sherrod. Ameri can
refuted any hint of retaliation by producing evidence that Sherrod
declined to interviewfor any position other than flight attendant,
for which she had already received five years of disability pay due
to nmedical inability to performthe duties. Viewi ng the summary

judgnent evidence in the light nost favorable to Sherrod, a
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"reasonable and fair mnded person" would conclude that the
expl anation proffered by Anerican was not a pretext for unlawf ul
retaliation. Thus, Sherrod has failed to establish that she woul d
not have been term nated but for the previous EEOC conplaints. See
Long, 88 F.3d at 308. Consequently, a genuine issue of fact does
not exist as to whether Anmerican unlawfully retaliated against
Sherr od. W affirm the order of the district court granting
summary judgnent in favor of the defendant on the plaintiff's
federal retaliation clains.
V.

Based on the foregoing, the district court erred by denying
the plaintiff's notion to remand because 28 U S.C. 8§ 1445(c)
precl udes renoval of clains arising under the worker's conpensati on
| aws of any state; the district court did not err by granting
summary judgnent for defendant on plaintiff's «clains of
di scrim nation under the ADA, ADEA, and TCHRA; and the plaintiff
failed to rai se a genui ne i ssue of materi al fact regardi ng unl awf ul
retaliation under the ADA and ADEA. Consequently, the order of the
district court is AFFIRVED insofar as it grants summary judgnent
for the defendant on plaintiff's ADA and ADEA discrimnation
claims, REVERSED with further instructions for the district court
to remand to state court the state worker's conpensation clains
filed under Texas Labor Code 8§ 451. 001, and AFFI RMED i nsof ar as the
order grants summary judgnment for the defendant on the plaintiff's

federal retaliation clains.
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