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EMLIOM GARZA, Crcuit Judge:
The City of Jackson (“the CGty” or “Jackson”) enacted an
ordi nance banning public nudity, with certain exceptions (“the
Ordinance”). J & B Entertainnent, Inc. (“J&B"),! the operator of

aclub featuring Iive femal e nude danci ng, brought suit chall engi ng

. Prior to oral argunent, we granted J&B' s notion to
substitute itself in place of the former appellant, JM. Cub
Managenent, Inc., which initially brought this suit. For the sake
of clarity, we refer to the appellant as J& throughout the
opi ni on, even where JM. took the actions in question.



the constitutionality of the Ordi nance and seeki ng decl aratory and
injunctive relief. J& filed a notion for sunmary judgnent, which
the district court denied, instead granting sunmary judgnment in
favor of the City. J&B appealed and, on the skeletal record now
before us, we vacate the district court’s grant of summary judgnent
in favor of the Gty on factual grounds and remand wth
i nstructions. W affirm the district court’s denial of J&B' s
summary judgnent notion as a matter of |aw
I

I n February 1995, J&B opened Legends Cabaret, a club featuring
live female nude dancing. Jackson enacted the Odinance the
foll ow ng nonth. The Ordi nance prohi bits persons physically present
in public places fromknowingly or intentionally: (1) engaging in
sexual intercourse; (2) appearing in a state of nudity; or (3)
fondling the genitals of hinself, herself, or another person.?
“Nudity” is defined as “the show ng of the human genitals, anus, or
the female nipple.” Persons “engaged in expressing a matter of
serious literary, artistic, scientific or political value,” are
excepted fromthe Ordi nance’s reach (“the exception”). Supervisors,
managers, owners, and enpl oyers of a person who appears in a state
of nudity may be guilty of a m sdeneanor. Preanbul atory clauses to
the Ordi nance provide that the Cty enacted the O di nance because

of its interests in protecting order and norality and in conbati ng

2 The text of the Ordinance is set out in Appendix A
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secondary effects associated with public nudity. The record before
us, however, does not indicate whether the Gty considered any
studi es on secondary effects prior to enacting the O dinance.
After J&B brought an action challenging the constitutionality
of the Odinance, the district court directed both parties to
submt notions for summary judgnent. Although J&B submtted a
notion for summary judgnent, the City did not.3 Al t hough no
evidence in the record specified what specific secondary effects
may have notivated the Cty to enact the Ordinance, the district
court then issued an order denying J&' s sunmary judgnent notion
and granting sunmary judgnent in favor of the City.* As appliedto
J&B, the court found the Ordi nance constitutional under the Suprene
Court’s decision in Barnes v. den Theatre, Inc., 501 U S. 560,
111 S. . 2456, 115 L. Ed. 2d 504 (1991), and rejected J&B s as
applied and facial vagueness and overbreadth argunents. The

district court also rejected J&' s challenges to the O dinance

8 The district court’s opinion suggests that, although the Gty did not

file a summary judgnent notion, it may have filed a response to J&B' s summary
judgnent notion. The district court docket sheet does not list, and the record
on appeal does not contain, this response. If it exists, we have not been
apprised of its contents. Because thereis norecord of the filing of the Cty’'s
response, we will assunme that the Gty did not respond to J&' s sunmary j udgnent
noti on.

4 The district court quoted our opinion in Suprene Beef Processors,
Inc. v. Yaquinto, 864 F.2d 388, 393 (5th Cir. 1989), for the proposition that
“when ‘one party noves for sumary judgnent the district court, in an appropriate
case, may grant sunmmary judgnment agai nst the novant, even though the opposite
party has not actually filed a notion for summary judgnment.’” (quoting Landry v.
GB A, 762 F.2d 462, 464 (5th Cr. 1985)). J& has not challenged this
concl usion, and we need not coment upon it further. See Exxon Corp. v. St
Paul Fire & Marine Ins. Co., 129 F.3d 781, 786 (5th Cr. 1997).
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under state law. J&B' s tinely appeal foll owed.
I

We review the grant of sunmary judgnent de novo, taking the
facts in the |ight nost favorable to the nonnovant bel ow. See New
York Life Ins. Co. v. Travelers Ins. Co., 92 F.3d 336, 338 (5th
Cr. 1996). District court determnations of state |law are al so
reviewed de novo. See Salve Regina College v. Russell, 499 U S
225, 239, 111 S. &t. 1217, 1221, 113 L. Ed. 2d 190 (1991). Sunmary
judgnent is appropriate where the record discloses “that there is
no genuine issue of material fact and that the noving party is
entitled to a judgnent as a matter of law.” FeD. R Qv. P. 56(c).

11

We turn our attention first to the challenges that J&B brings
agai nst the Ordi nance on over breadt h and vagueness grounds, both as
applied and facially. “The overbreadth and vagueness doctrines are
related yet distinct.” Anmeri can Booksellers v. Wbb, 919 F.2d
1493, 1505 (1ith G r. 1990). The vagueness doctrine protects
individuals from laws |acking sufficient clarity of purpose or
precision in drafting. See Erznoznik v. City of Jacksonville, 422
U S 205, 217-18, 95 S. . 2268, 2276-77, 45 L. Ed. 2d 125 (1975).
“Overbroad |egislation need not be vague, indeed it nay be too
clear; its constitutional infirmty is that it sweeps protected
activity within its proscription.” MS. News Co. v. Casado, 721

F.2d 1281, 1287 (10th Gr. 1983).
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A

J&B posits that the Ordinance is facially overbroad because it
i nfringes upon protected First Anendnent conduct. |In the district
court, J&B conceded that the Gty renoved nuch, though not all, of
the possible overbreadth through the exception's exenption of
persons “engaged in expressing a matter of serious literary,
artistic, scientific or political value.”

Persons to whom a statute may be constitutionally applied
normal Iy lack standing to argue that a statute i s unconstitutional
if applied to persons or situations not before the court. See
Broadrick v. Oklahoma, 413 U. S. 601, 610, 93 S. C. 2908, 2915, 37
L. BEd. 2d 830 (1973). Standing requirenents in the First Anmendnent
context, however, are rel axed “because of a judicial prediction or
assunption that the statute’s very existence may cause others not
before the court to refrain fromconstitutionally protected speech
or expression.” |d. at 612, 93 S. C. at 2916; see also Board of
Airport Commirs v. Jews for Jesus, Inc., 482 U S. 569, 574, 107 S
Ct. 2568, 2572, 96 L. Ed. 2d 500 (1987). Standing to bring a
facial overbreadth claim however, is extrenely limted:

[ T]he plain inport of our cases is, at the very |east,

that facial overbreadth adjudication is an exception to

our traditional rules of practice and that its function,

alimted one at the outset, attenuates as the otherw se

unprotected behavior that it forbids the State to
sanction noves from*pure speech” toward conduct and t hat
conduct ))even if expressive))falls within the scope of
otherwise valid crimnal laws that reflect legitimte

state interests in maintaining conprehensive controls
over harnful, constitutionally unprotected conduct
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where conduct and not nerely speech is involved, we

believe that the overbreadth of a statute must not only

be real, but substantial as well, judged in relation to

the statute’s plainly legitimte sweep.

Broadrick, 413 U. S. at 615, 93 S. . at 2917-18.

After carefully considering the argunents that J&B advances,
we find that the Ordinance’ s all eged overbreadth, when conpared to
its plainly legiti mate sweep, is neither real nor substantial. J&B
hypot hesi zes that the Odinance nmay be overbroad because it
infringes upon many forns of expression protected by the First
Amendnent: “the New Stage Theatre in Jackson perfornfing] a
production of Hair,” “nude infant babies in public,” “a woman
breast feed[ing] in the park,” “a nude political debate in the
streets of Jackson,” and “John Gishamread[ing] one of his books
in the nude.” Nude infants and wonen breast feeding in a park are
not protected by the First Anmendnent because they are not engaged
in expressing any idea.®> Cf. Barnes, 501 U S. at 571, 111 S. C
at 2463 (explaining that the First Arendnent does not protect nude
sunbathers); Gty of Dallas v. Stanglin, 490 U S. 19, 25, 109 S.
Ct. 1591, 1595, 104 L. Ed. 2d 18 (1989) (“It is possible to find
sone kernel of expression in alnost every activity a person
undert akes))f or exanpl e, wal king down the street or neeting one’s

friends at a shopping mall))but such a kernel is not sufficient to

bring the activity wwthin the protection of the First Arendnent.”);

5 We express no opinion as to whether nude infants or public breast

feeding may be protected by other constitutional or statutory provisions.
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Hang On, Inc. v. Cty of Arlington, 65 F.3d 1248, 1253 (5th GCr.
1995) (rej ecti ng over breadt h argunent because topl ess bar patrons do
not have a protected First Amendnent right to touch nude dancers).
| f John Grisham reads one of his novels in the nude or the New
Stage Theatre stages a production of “Hair,” courts can eval uate
whet her these activities fall within the scope of the exception.
See Broadrick, 413 U. S. at 615-616, 93 S. C. at 2918 (“[W hat ever
over breadt h may exi st shoul d be cured t hrough case-by-case anal ysi s
of the fact situations to which its sanctions, assertedly, my not
be applied.”); MIller v. California, 413 U S. 15, 25, 93 S. O
2607, 2615, 37 L. Ed. 2d 419 (1973) (“[T]he First Amendnent val ues
applicable to the States through the Fourteenth Anmendnent are
adequately protected by the ultimte power of appellate courts to
conduct an independent review of constitutional clains when
necessary.”). Therefore, although hypothetical exanples in which
the Ordi nance may be overbroad can be i nmagi ned, these exanples, in
conparison to its legitimte sweep, are not substantial. See
Broadrick, 413 U. S. at 615, 93 S. C. at 2918.

O her considerations strengthen our conclusion that the
Ordinance is not substantially overbroad. The Suprene Court has
rejected a facial overbreadth challenge to an OChio statute
crimnalizing the possession of child pornography containing an
exception simlar to that found in the Odinance because the

exception in that statute renoved any substantial overbreadth. See
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Gsborne v. Chio, 495 U. S 103, 112 n.9, 110 S. C. 1691, 1698 n.9,
109 L. Ed. 2d 98 (1990). Moreover, “[a]pplication of the
overbreadth doctrine . . . is, manifestly, strong nedicine. It has
been enployed only by the Court sparingly and only as a | ast
resort.” Broadrick, 413 U S. at 613, 93 S. C. at 2916. Because
the Odinance is not substantially overbroad, any renaining
anbiguities can be clarified in future cases. See Young v. Anerican
M ni Theatres, Inc., 427 U S. 50, 61, 96 S. C. 2440, 2448, 49 L
Ed. 2d 310 (1976); Broadrick, 413 U. S. at 613, 93 S. C. at 2916
(“Facial overbreadth has not been invoked when a Ilimting
construction has been or could be placed on the challenged
statute.”). Accordingly, we reject J& s overbreadth chall enge.
B

J&B next contends that the Ordinance is void for vagueness,

both as applied and facially. “[Aln enactnent is void for vagueness

if its prohibitions are not clearly defined.”® Gayned v. Cty of

6 The Suprene Court has set forth several reasons for the prohibition

of vagueness:

[ B] ecause we assume that man is free to steer between |awful and
unl awf ul conduct, we insist that |aws give the person of ordinary
intelligence a reasonabl e opportunity to know what is prohibited, so
that he may act accordingly. Vague laws nmay trap the innocent by
not providing fair warning. Second, if arbitrary and di scrimnatory
enforcenent is to be prevented, | aws nust provide explicit standards
for those who apply them A vague | aw i npermi ssibly del egates basic
policy matters to policenmen, judges, and juries for resolution on an
ad hoc and subjective basis, with the attendant dangers of arbitrary
and discrimnatory application. Third, but related, where a vague
statute “abut[s] upon sensitive areas of basic First Anendnent

freedons,” it “operates to inhibit the exercise of [those]
freedons.” Uncertain nmeanings inevitably lead citizens to “‘steer
far wi der of the unlawful zone’ . . . than if the boundaries of the

forbi dden areas were clearly marked.”
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Rockford, 408 U.S. 104, 109, 92 S. . 2294, 2298, 33 L. Ed. 2d 222
(1972). In determ ning whether a statute is vague, we view the | aw
fromthe standpoint of a person of ordinary intelligence. See id.
1

As applied to J&, we conclude that the Ordinance and its
exception are not vague. J& and its enployees can clearly
understand that totally nude dancing violates the Ordinance. J&B
has not argued that the terns “nipple,” “anus,” or “genitals” are
vague or that it and its enpl oyees cannot understand t heir neaning.
See Dodger’'s Bar & Gill v. Johnson County Bd. of County Conmrs,
32 F.3d 1436, 1444-45 (10th Cr. 1994) (rejecting argunent that
ordi nance prohibiting fondling of genitals, acts sinulating sexual
i ntercourse, or the displaying of human genitals, buttocks, anus,
or part of the fenmale breast was vague); Kev, Inc. v. Kitsap
County, 793 F.2d 1053, 1057 (9th G r. 1986) (rejecting void-for-
vagueness argunent for statute that prohibited caressing or
fondl i ng of dancers by patrons of nude dancing bar). J&B conceded
below that the entertainnment perfornmed by its dancers | acks any
serious literary, artistic, political, scientific or social value.
Cf. Wwalker v. Cty of Kansas City, 911 F.2d 80, 87 (8th G r. 1990)
(rejecting contention that nude dancers have any serious literary,
artistic, political, or scientific value). Thus, we reject J&B' s

as applied vagueness chal | enge. See Broadrick, 413 U S. at 608, 93

Grayned, 408 U.S. at 108-09, 92 S. Ct. at 2298-2299 (internal citations omtted).
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S . at 2914 (“[E]Jven if the outernost boundaries of [the
statute] may be inprecise, any such wuncertainty has little
rel evance here, where appel lants’ conduct falls squarely within the
‘“hard core’ of the statute’ s proscriptions and appell ants concede
as nuch.”).

2

Because the Ordi nance as applied to J&B i s not vague, J&B nmay
proceed on its facial vagueness challenge only if the Odinance’s
effect on legitimate expression is “real and substantial and the
| anguage of the ordinance is not readily subject to a narrow ng
construction by the state courts.” Basi ardanes v. City of
Gal veston, 682 F.2d 1203, 1210 (5th Gr. 1982) (enphasis added).
“Real and substantial” for a facial vagueness test has the sane
meani ng as for a facial overbreadth chall enge. See Young, 427 U. S.
at 60, 96 S. Ct. at 2447.

J&B argues that a person of ordinary intelligence could not
under st and t he words of the exception))“serious literary, artistic,
scientific or political value”))or whether her conduct fell within
the terns of the exception. Jackson, however, did not pull these
words fromthin air. They are drawn fromthe third prong of the
obscenity test enunciated in Mller, 413 U S. at 24, 93 S. C. at
2615, appear as one prong of the Mssissippi statute defining
obscenity, see Mss. CobE ANN. 8§ 97-29-103(1)(b), and are the subject

of a plethora of opinions handed down by state and federal courts
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t hroughout this nation in the quarter century since MIller was
deci ded. See Barnes, 501 U S. at 585 n.2, 111 S. . at 2470 n.2
(Souter, J., concurring); Triplett Gille, Inc. v. Gty of Akron,
40 F. 3d 129, 136 (6th Cr. 1994). Though J& nmay argue that these
words are inherently vague, the Suprenme Court itself has not done
better, and “[c]ondemed to the use of words, we can never expect
mat hematical certainty from our |anguage.” G ayned, 408 U S. at
110, 92 S. C. at 2300. Moreover, the Ordinance contains a
know edge requirenent, further limting the potential for
i ndividuals to be ensnared i nadvertently in its grasp. See Vill age
of Hoffrman Estates v. Flipside, Hoffman Estates, Inc., 455 U S
489, 499, 102 S. . 1186, 1193, 71 L. Ed. 2d 362 (1983) (“[A]
scienter requirenent nay mtigate a |law s vagueness, especially
wWth respect to the adequacy of notice to the conplainant that his
conduct is proscribed.”). Thus, the terns of the exception do not
contain real and substantial vagueness.

J&B al so argues that the Ordinance is facially vague because
it does not specify who should determ ne whether an activity has
“serious literary, artistic, scientific or political value” or how
they should make that determ nation. W reject this argunent
because, as noted above, these words appear as one prong of the
MIler obscenity test and Mss. CobE ANN. 8 97-29-103(1)(b). The
experience gained by private persons, at t or neys, poli ce,

prosecutors, and courts in interpreting MIller and 8§ 97-29-
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103(1)(b) may aid themin their interpretation of the Ordi nance and
i n deci ding who shoul d make the necessary determ nations. Further
gui dance, to the extent any i s needed, can be supplied by appellate
courts. See Mller, 413 U S at 25, 93 S. C. at 2615 (“[T]he
First Amendnent values applicable to the States through the
Fourteent h Amendnent are adequately protected by the ultimate power
of appellate courts to conduct an independent review of
constitutional clains when necessary.”).

J&B additionally argues that the Odinance is void for
vagueness because it “inperm ssibly del egates basic policy matters
to policenen, judges, and juries.” See Grayned, 408 U S. at 108-
09, 92 S. . at 2299; Kolender v. Lawson, 461 U S. 352, 358-60,
103 S. C. 1855, 1858-59, 75 L. Ed. 2d 903 (1983). W again note
that J&B has not argued that the ternms “nipple,” “anus,” or
“genital s” are vague or that a person of reasonable intelligence
cannot understand the neaning of these terns. See Dodger’s Bar &
Gill, 32 F.3d at 1444-45; Kev, 793 F.2d at 1057. In the absence
of any such argunent, we find that the Ordinance sets forth a core
of prohibited conduct with sufficient definiteness to guide those
who nust interpret it. See Kol ender, 461 U. S. at 358, 103 S. . at
1858 (finding a law to be void for vagueness because it specified
no core of prohibited conduct and permtted “‘a standardl ess sweep
allowing] policenen, prosecutors, and juries to pursue their

personal predilections’”) (quoting Smth v. Goguen, 415 U S. 566,
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574, 94 S. . 1242, 1247-48, 39 L. Ed. 2d 605 (1974)).

Finally, J& argues that the Odinance is facially vague
because the exception contains only one of the MIler obscenity
test’s three prongs. This argunent is rem niscent of the Suprene
Court’s reasoning in Reno v. ACLU, _ US _ , 117 S. . 2329,
2345, 138 L. Ed. 2d 874 (1997), in which the Court found certain
ternms in the Comruni cati ons Decency Act of 1996 to be vague because
the Act defined them by reference only to one of Mller’'s three
prongs. The offending terns in the Act were “indecent” and
material that “in context, depicts or describes, in terns patently
of fensi ve as neasured by contenporary conmunity standards, sexual
or excretory activities or organs.” 1d. at __, 117 S. C. at 2324.
In rejecting the governnent’s argunent that these terns were no
nmore vague than Mller’s definition of obscenity, the Court
described the “lack[ing] of serious literary, artistic, political,

or scientific value” prong as “particularly inportant” and

“critically limt[ing] the wuncertain scope of the obscenity
definition.” 1d. at __, 117 S. . at 2345. In contrast to the
Communi cations Decency Act, the Odinance includes this

“particularly inportant” prong as its exception. Moreover, as the
district court correctly noted, nudity and obscenity are not
synonynous. See Schad v. Borough of M. Ephraim 452 U S. 61, 66,
101 S. . 2176, 2181, 68 L. Ed. 2d 671 (1981); Erznoznik, 422 U.S.

at 213, 95 S. . at 2275. If the City were required to include all
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three prongs of MIller, it would be regul ating obscene nudity, and
its ability to regul ate nonobscene nudity would be eviscerated.
Because Barnes plainly gives governnents the power to regulate
nonobscene nudity, as we discuss below, we reject J& s argunent.

In conclusion, we reiterate that because the Ordinance i s not
vague as applied to J&, we have reviewed J&B s facial vagueness
chal  enge only to determ ne whet her the Ordi nance contai ns real and
substanti al vagueness. W express no opinion as to whether |ess
t han substanti al vagueness exists in the Ordinance; that is a task
for future courts. See Young, 427 U S at 61, 96 S. C. at 2448;
Basi ardanes, 682 F.2d at 1210.

|V
A

W now turn to the question of whether the Odinance is
consistent with the First Anmendnent to the U S. Constitution
Wiile it is now beyond question that nonobscene nude dancing is
protected by the First Amendnent, even if “only marginally so,”
see, e.g., Barnes, 501 U S at 565-66, 111 S. C. at 2460 (“Nude
dancing of the kind sought to be perforned here is expressive
conduct within the outer perineters of the First Amendnent, though
we viewit as only marginally so.”); Schad, 452 U S. at 66, 101 S
Ct. at 2181, it is also clear that the governnent can regul ate such
activity. “[E] ven though we recognize that the First Amendnent

wll not tolerate the total suppression of erotic materials that
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have sonme arguably artistic value, it is manifest that society’s
interest in protecting this type of expression is of a wholly
different, and |l esser, magnitude than the interest in untranmel ed
political debate.” Young, 427 US. at 70, 96 S. C. at 2452.

In Barnes, a three-judge plurality of the Suprene Court held
that an enactnment banning public nudity, as applied to nude
danci ng, can be upheld as a content-neutral tine, place, and manner
regulation if it conports with the internediate scrutiny test
enunciated in United States v. OBrien, 391 U S. 367, 376-77, 88 S.
Ct. 1673, 1678-79, 20 L. Ed. 2d 672 (1968). See Barnes, 501 U. S. at
567, 111 S. C. at 2461. In OBrien, the Court set out the four-
part test as foll ows:

[ A] governnment regulation is sufficiently justified [1]

if it is wthin the constitutional power of the

gover nnent ; [2) if it furthers an inportant or

subst anti al gover nnent al i nterest; [ 3] if t he
governnental interest is unrelated to the suppression of

free expression; and [4] if the incidental restriction on

all eged First Anendnent freedons is no greater than is

essential to the furtherance of that interest.

OBrien, 391 U.S. at 376-77, 88 S. Ct. at 1679. Using this test,
the three-judge plurality upheld Indiana s prohibition on public
nudity, as applied to nude dancing. See Barnes, 501 U S. at 570,
111 S. . at 2462-63. In a separate concurrence, Justice Souter
agreed with the plurality that the OBrien test should be used to

determ ne whether a statute banning public nudity is a valid tine,

pl ace, and manner regul ation, but differed with regardto OBrien’s
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second prong))nanely, the societal interest necessary to permt
governnental regulation. See Barnes, 501 U S. at 582, 111 S. C
at 2468-69 (Souter, J., concurring); see also International
Eateries of Am, Inc. v. Broward County, 941 F.2d 1157, 1160 (11th
Cir. 1991) (discussing differences between the plurality opinion
and Justice Souter’s concurrence). Wiile the plurality found
morality to be a sufficient governnental interest to permt
regul ati on, see Barnes, 501 U. S. at 568-69, 111 S. . at 2461-62,
Justice Souter found that conbating secondary effects was
sufficient, but that norality was not. Id. at 582, 111 S. C. at
2468-69 (Souter, J., concurring). Justice Scalia concurred in the
judgnent, but adopted a different analysis, explaining that “the
chal | enged regul ati on nust be upheld, not because it survives sone
| oner | evel of First Amendnent scrutiny, but because, as a general
| aw regul ati ng conduct and not specifically directed at expression,
it 1s not subject to First-Anendnent scrutiny at all.” Id. at 572,
111 S. C. at 2463 (Scalia, J., concurring).

Because no single opinion in Barnes commanded a najority, as
an initial matter, we nust decide which opinion sets forth the
rel evant standard under the First Anendnent. J&B argues that
preci sely because no opinion conmanded a majority, we cannot rely
on Barnes, and nust instead evaluate the O dinance under the test
set out in Gty of Renton v. Playtine Theatres, Inc., 475 U S. 41,

106 S. C. 929, 89 L. Ed. 2d 29 (1986). “Wen a fragnented Court
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deci des a case and no single rational e explaining the result enjoys
the assent of five Justices, ‘the holding of the Court may be
vi ewed as that position taken by those Menbers who concurred in the
judgnents on the narrowest grounds.’” Marks v. United States, 430
U S. 188, 193, 97 S. Ct. 990, 993, 51 L. Ed. 2d 260 (1977) (quoting
Gregg v. Georgia, 428 U S 153, 169 n.15, 96 S. C. 2909, 2923
n.15, 49 L. Ed. 2d 859 (1976)). Courts have generally adopted
Justice Souter’s concurrence as the narrowest opinion in Barnes.
See, e.qg., Triplett Gille, 40 F.3d at 134; International Eateries,
941 F.2d at 1160-61 (adopting Justice Souter’s concurrence as the
narrowest opinion because it was the closest to the secondary
effects analysis of Renton). “Wiile ‘there is sonme awkwardness in
attributing precedential value to an opinion of one Suprene Court
justice to which no other justice adhered, it is the usual practice
when that is the determ native opinion.”” Triplett Gille, 40 F. 3d
at 134 (quoting Blumv. Wtco Chem Corp., 888 F.2d 975, 981 (3rd
Cir. 1989)). W agree with the Sixth and El eventh Crcuits that
Justice Souter’s concurrence is the narrowest opinion in Barnes,
and accordingly wll follow Justice Souter’s concurrence in
deci ding this appeal.

Before we turn to the nerits of J&'s challenge to the
Ordinance as applied to nude dancing, we note that, because we
review the Ordinance under an internediate scrutiny standard of

review, the governnment bears the burden of justifying (i.e., both
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the burden of production and persuasion) the challenged statute.
See Renton, 475 U. S. at 48, 106 S. . at 929; see also Turner
Broadcasting Sys., Inc. v. FCC, 512 U S. 622, 664-65, 114 S. C
2445, 2470, 129 L. Ed. 2d 497 (1994) (reaffirm ng that under the
internmedi ate scrutiny standard of review, the governnent bears the
burden of justifying the challenged enactnent); Phillips v. Borough
of Keyport, 107 F.3d 164, 173 (3rd Cr. 1997) (en banc).

B

1

The first prong of OBrien requires that the governnent have

the constitutional power to enact the regulation in question. J&B
contended bel ow that the Ordinance failed this prong because the
City allegedly | acked the power to enact the Ordi nance under state
law. The district court found that the Cty had the constitutiona
power to enact this Ordinance under its police powers, and that, in
any event, state law authorized the Gty to enact the O di nance.
Al t hough on appeal J&B renews the argunent it nmade bel ow, we find
that the district court correctly concluded that Jackson has the
constitutional power to enact the Ordi nance. See Barnes, 501 U. S.
at 583, 111 S. . at 2469 (“[I]t is clear that the prevention of
such evils falls wthin the constitutional power of the State,
whi ch satisfies the first OBrien criterion.”).

2

Qur attention is next directed toward OBrien’'s second
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criterion))nanely, whether the Ordinance “furthers an i nportant or
substanti al governnental interest.” OBrien, 391 U S. at 376-77
88 S. . at 1678-79. The district court concluded that under
Justice Souter’s concurrence i n Barnes, secondary effects |inked to
adult entertainment are a sufficient governnental interest to
justify a ban on public nudity, as applied to nude dancing.
Rel ying on dicta from Lakel and Lounge of Jackson, Inc. v. Gty of
Jackson, 973 F.2d 1255, 1258 n.1 (5th Gr. 1992), and Justice
Souter’s concurrence in Barnes, the court also determned that a
gover nnent need not provide any evidence that a desire to conbat
secondary effects actually notivated it to enact an ordi nance or
that the challenged ordinance may further its interests. J&B
di sputes these conclusions, arguing that a governnent nust still
consi der evidence of secondary effects, mnmust do so prior to
enacting an ordi nance, and nust determ ne how the ordi nhance may
further its interests. As explained below, we agree with J&B t hat
t he gover nnent nust produce evidence that the chall enged ordi nance
may advance its interest in conbating adverse secondary effects
attendant to nude dancing. |n doing so, however, the governnent is
not limted to using evidence devel oped prior to enactnent.
a

A local governnent’s interest in preserving the quality and

character of nei ghborhoods and urban centers can, if properly set

forth, support restrictions on both public nudity and adult
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ent ert ai nnent . See Renton, 475 U S. at 50, 106 S. C. at 930

(stating that the governnent’s interest in attenpting to preserve

the quality of wurban life is one that nust be accorded high

respect’”) (quoting Young, 427 U.S. at 71, 96 S. C. at 2453). 1In
setting forth this interest, a |local governnent nmay place great
wei ght upon the experiences of, and studies conducted by, other
| ocal governnents, as well as opinions of courts from other
jurisdictions. See Renton, 475 U S. at 51, 106 S. C. at 931.
Crucially, in Renton, the Court explained that
[t]he First Anendnent does not require a city, before
enacting such an ordinance, to conduct new studies or
produce evi dence i ndependent of that al ready generated by
other cities, so long as whatever evidence the city
relies upon is reasonably believed to be relevant to the
problem that the city addresses.
ld. at 51-52; 106 S. C. at 931. Thus, Renton teaches us that the
gover nnment nust produce sone evi dence of adverse secondary effects
produced by public nudity, as applied to nude dancing, or adult
entertainnment in order to justify a chall enged enact nent using the
secondary effects doctrine. 1Id. Justice Souter’s concurrence in
Barnes establishes that, in justifying a ban on public nudity, as
appl i ed to nude danci ng, the governnent can neet this burden either
by devel opi ng evi dence of secondary effects prior to enactnent or
by adduci ng such evidence at trial. See Barnes, 501 U S. at 582,
111 S. &. at 2469 (Souter, J., concurring) (“Qur appropriate focus

is not an enpirical enquiry into the actual intent of the enacting
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| egislature, but rather the existence or not of a current
governnental interest in the service of which the challenged
application of the statute nmay be constitutional.”); Phillips, 107
F.3d at 178; International Eateries, 941 F.2d at 1161 (“[I]n order
to uphold a statute regul ati ng nude dancing, it is still necessary
after Barnes that the statute neet the secondary effects test of
Renton.”). Renton also instructs us that a governnent nust present
sufficient evidence to denonstrate “a |ink between the regul ation
and the asserted governnental interest,” under a “reasonable
belief” standard in order to satisfy this prong of O Brien. See
Renton, 475 U. S. at 51-52, 106 S. C. at 931; see also SDJ, Inc. v.
City of Houston, 837 F.2d 1268, 1274 (5th Cr. 1988).

Thus, the district court in this case msinterpreted Justice
Souter’s concurrence in Barnes because, although his concurrence
allows a |l ocal governnment to justify a chall enged ordi nance based
on evidence developed either prior to enactnent or adduced at
trial, it does not elimnate the governnent’s burden of introducing
sufficient evidence to justify the challenged ordinance. See
Barnes, 501 US at 582, 111 S C. at 2469 (Souter, J.,
concurring); International Eateries, 941 F.2d at 1161. Qur opinion

in Lakel and Lounge, 973 F.2d at 1258-59, is not to the contrary.’

! In addition to Lakel and Lounge, the district court relied on various

state and di strict court opinions fromaround the country and the Sixth Grcuit’s
opinionin Triplett Gille, 40 F.3d at 135. Although dicta fromTriplett Gille
suggest s that Barnes nmay have obvi ated t he governnment’ s need to provi de evi dence
that secondary effects associated with adult entertainnent notivated it to ban
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We upheld the challenged ordi nance there because the governnent
adduced sufficient evidence at trial to establish that prior to
enacting the ordinance, it had reviewed sufficient evidence to
devel op a reasonable belief that enacting the zoning ordi nance
would aneliorate secondary effects associated wth adult
entertainnment. |d. at 1258-59. As such, Lakeland Lounge is
consonant with our case | aw uphol di ng ordi nances regul ating adult
entertai nnent where the governnent has introduced sufficient
evidence to justify the ordinance on the basis of preenactnent
| egislative findings or evidence adduced at trial. See Hang On, 65
F.3d at 1256; MDII Entertainnment, Inc. v. Cty of Dallas, 28 F. 3d
492, 496 (5th Gir. 1994); SDJ, 837 F.2d at 1274 (“[U/nlike our
review under a standard of rationality, we wll not hypothesize
such an objective or accept a naked assertion. Rather, we intrude
into the regul atory decision process to the extent that we insist
upon obj ective evidence of purpose))a study or findings. Insisting
upon findings reduces the risk that a purported effort to regul ate
effect is a mask for regulation of content.”). Accordingly, the
district court erred in concluding that when the governnent

attenpts to justify a ban on public nudity as fulfilling a

public nudity, as appliedto nude dancing, the Sixth Circuit proceeded to examn ne
the evidence in the record to determ ne whether the government had properly
justified the ordinance, see id. at 135, as we do here. I ndeed, the Sixth
Crcuit in Triplett Gille struck down the ordinance in question there because
it concluded that the governnent had failed to introduce sufficient evidence to
justify a conplete ban on all nudity, including where the nudity occurred as part
of serious artistic, literary, political or scientific expression. See id. at
136. Thus, Triplett Gille does not support the district court’s concl usion.
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substantial governnent interest based on the secondary effects
doctrine, as applied to nude dancing, it does not need to i ntroduce
any evidence.® “To insist onless is to reduce the First Amendnent
to a charade.” Phillips, 107 F.3d at 178.
b

Al t hough it erroneously concluded that a governnent does not
need to introduce evidence to justify an ordinance regulating
public nudity chall enged on First Amendnent grounds, the district
court also found sufficient evidence in the record to determ ne
that the Cty enacted the Odinance based on secondary effects
associated with public nudity, as applied to nude dancing. The
district court based its conclusion upon two pieces of evidence.
First, the court noted that a preanbul atory clause to the O di nance

provides that “the City of Jackson has a legitimate interest in

8 J&B al so argues that because the Gty first chose to adopt a zoning

ordi nance, it coul d not adopt ot her neasures designed to resol ve rel ated probl ens
without first finding that the zoni ng ordi nance was i nadequate to aneliorate the
secondary effects previously identified. Acceptance of J&B' s argunent woul d
requi re Jackson to produce its own studies in order to support this Odi nance or
find a study produced by another government in an alnost identical position.
Barnes forecloses this argunent:

In light of Renton’s recognition that |egislation seeking to conbat
the secondary effects of adult entertainment need not await
| ocalized proof of those effects, the State of Indiana could
reasonably conclude that forbidding nude entertainnment .
furthers its interest in preventing prostitution, sexual assault,
and associated crines. G ven our recognition that “society’'s
interest in protecting this type of expression is of a wholly
different, and |esser, magnitude than the interest in untranmel ed
political debate,” . . . | do not believe that a State is required
affirmatively to undertake to litigate this issue repeatedly in
every case.

501 U.S. at 584-85, 111 S. C. at 2470 (Souter, J. concurring) (internal
citations ontted).
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conbating secondary effects associated with public places where
persons who are physically present appear nude anpngst strangers.”
Second, the <court noted that the Gty enacted an adult
entertai nment zoning ordinance in 1991 (“1991 zoni ng ordi nance”),
and that the conposition of the Gty Council that enacted the 1991
zoni ng ordi nance was the sane as the City Council that enacted the
Ordi nance in question here.

In SDJ, we expl ai ned how a governnent can justify a chall enged
ordinance as fulfilling a substantial interest based on the
secondary effects doctrine:

[A] city may establish its “substantial interest” in the

regul ation by conmpiling a record with evidence that it

may be “reasonably believed to be relevant to the probl em

that the city addresses.” W do not ask whether the

regul at or subj ectively believed or was noti vated by ot her

concerns, but whet her an objective | awmmaker coul d have so
concl uded, supported by an actual basis for the

concl usion. Legitimate purpose nmay be shown by reasonabl e

i nferences fromspecific testinony of individuals, |ocal

studies, or the experiences of other cities.

SDJ, 837 F.2d at 1274 (internal citations omtted). As noted above,
the Gty nust denonstrate “a |link between the regulation and the
asserted governnental interest,” under a “reasonable belief”
st andar d. See Renton, 475 U S at 51-52, 106 S. C. at 931

Because the First Amendnent protects nonobscene nude danci ng, see
Barnes, 501 U. S. at 565-66, 111 S. C. at 2463, we again note that
on summary judgnent and at trial, the governnent bears the burden

of justifying the challenged enactnent by introducing sufficient

evi dence. Renton, 475 U.S. at 48, 106 S. C. at 929; see also
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Turner Broadcasting, 512 U S at 664-65, 114 S. CO. at 2470,
Phillips, 107 F.3d at 173.

Qur task of reviewwng the district court’s finding that
sufficient evidence exists inthe recordto determne that the Cty
has nmet its burden under this prong of OBrien is conplicated by
its conclusion that a governnent does not need to provide any
evidence to justify a challenged enactnent. As a result of this
conclusion, the court determned that the Gty had satisfied this
prong based on an extrenely sparse record. Excluding procedura
nmotions, the record consists only of several unanended and anended
conplaints and answers by J& and the Cty, respectively, J&B' s
summary judgnent notion, and the order granting summary judgnent.
The record contains neither any deposition testinony nor any
affidavit fromany Cty council nmenber or city enpl oyee that m ght
clarify the Gty s notives for enacting the Ordinance. The Cty
also did not file a summary judgnent notion wth attached exhibits
that might illumnate its notives.® In fact, other than its
answers to J&B s conpl ai nt, the only nonprocedural witten docunent
in the record submtted by the Cty, either to this Court or the
district court, is its 15-page appellate brief that is simlarly
unenlightening. Finally, the Gty has not presented the record of
evidentiary hearings, if any, conducted by the district court.

The first piece of evidence that the district court relied

See supra note 3.
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upon to conclude that the Gty enacted the Odinance to conbat
secondary effects linked to public nudity is the Odinance’s
preanbul atory clause stating that “the Cty of Jackson has a
legitimate interest in conbating secondary effects associated with
public pl aces where persons who are physically present appear nude
anongst strangers.” |n Lakel and Lounge, we expl ained that the nere
i ncantation of the words “secondary effects” may not save a statute
“formulated wthout specific attention to specific secondary
effects.” Lakel and Lounge, 973 F. 2d at 1259. No expl anati on of what
speci fic secondary effects notivated Jackson to enact the O di nance
appears in its text, and the Cty Council failed to nmke any
specific legislative findings prior to enactnent. See id.; see al so
Phillips, 107 F.3d at 173 (“There is no articulation by the state
of what it perceives its relevant interests to be and howit thinks
they will be served. This is particularly troublesone in a case,
like this, where the legislative findings speak in terns of
‘serious objectionable operational characteristics,’ ‘deleterious
effects,” and ‘the deterioration of the comunity’ wthout

identifying in any way those ‘characteristics,’” those ‘effects,’ or
that ‘deterioration.’”). Mor eover, because the district court
grant ed summary j udgnent before the record was fully devel oped, the
Cty did not present evidence in court to denonstrate “a current

governnental interest” that m ght validate the Ordi nance. Barnes,

501 U. S at 582, 111 S C. at 2469 (Souter, J., concurring)
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(uphol di ng ordinance in absence of preenactnent evidence where
governnent presented sufficient evidence at trial to justify the
ordi nance); Renton, 475 U. S. at 51-52, 106 S. C. at 931 (uphol di ng
ordi nance regul ati ng adult entertai nnent where governnent justified
ordi nance by pl acing sufficient studies into evidence to establish
that the studies could reasonably be believed to be relevant to the
probl enms the governnent faced). Further, no evidence exists to
indicate howthe Gty believed that the Ordinance m ght further its
i nterests. See DLS, 107 F.3d at 410 (upholding ordinance
regul ati ng nude dancing where governnment introduced sufficient
evidence to enable the court to determ ne that the governnent had
a reasonabl e basis for determ ning that the ordi nance m ght further
its interests). Thus, this preanbulatory cl ause nay be one piece
of evidence in support of the Ordinance, if properly explained. On
the skeletal record before us, however, and in the absence of any
evi dence suggesting that the Cty enacted the Odinance wth
“specific attention to specific secondary effects” or any
justification at trial and explanation as to how the O di nance may
further the CGty's interests, this clause is insufficient to
justify the O dinance.

The second piece of evidence that the district court relied
upon to find that the Cty enacted the Odinance to conbat
secondary effects linked to public nudity was the City’ s experience

in enacting the 1991 zoning ordinance. Prior to enacting the 1991
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zoni ng ordinance, Jackson’s City Council received information
regarding studies on secondary effects associated with adult
entertainnment in other cities. See Lakeland Lounge, 973 F.2d at
1258-59. O her than the inference that Jackson nust have had the
sane interests because the conposition of the Cty Council that
enacted the Ordi nance was the sane as the Gty Council that enacted
the 1991 zoning ordinance, however, the Cty has offered no
reasoned expl anation |inking the two ordi nances, for how t hey seek
to further simlar interests, or for how it could reasonably
concl ude that banning public nudity mght further its interests.
Therefore, in light of Barnes, we find this single piece of
evidence to be insufficient to justify the Ordinance as fulfilling
a substantial governnmental interest for the follow ng reasons.
Barnes eschews an exam nation of the notives of |egislators and
their know edge in favor of a determnation as to whether the
chal | enged ordinance may be valid in the service of a current
governnental interest and sone evidence that the challenged
enact nent may further that interest. See Barnes, 501 U S. at 582,
111 S. . at 2469 (Souter, J., concurring) (“At least as to the
regul ati on of expressive conduct, ‘[w]e decline to void [a statute]
essentially on the ground that it is unwi se | egislation which [the
| egislator] had the undoubted power to enact and which could be
reenacted inits exact formif the sanme or another |egislator nade

a ‘wser’ speech about it.’”) (alterations in original) (quoting
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OBrien, 391 U S. at 384, 88 S. C. at 1683). Thus, the district
court’s focus on the Cty Council nenbers’ know edge directs our
attention precisely where it should not be. Mreover, under the
internmedi ate scrutiny standard of review, the governnent bears the
burden of providing sufficient evidence to justify a regulation,
not the district court. See Renton, 475 U S. at 48, 96 S. (. at
929; see also Turner Broadcasting, 512 U S. at 664-65, 114 S. Ct.
at 2470. The district court in this case conpletely obviated the
City's burden by attenpting to justify the Ordinance for the City
before the Gty had a chance to do so when it prematurely granted
summary judgnent, and we thus have no way of knowi ng how the Cty
m ght justify the O dinance.

Prudence al so suggests that nmaking the entire determ nation of
whet her a chall enged ordinance is constitutional hinge upon the
prior experiences of |egislators, absent reasoned explanation, is
unw se. While the district court’s conclusion that the prior
experiences of |egislators can justify a challenged ordinance
W t hout reasoned explanation linking the earlier enactnent to the
chal | enged ordi nance nay be easily applied in this case, we may
qui ckly becone bogged down in a norass of line-drawing in future
cases. First, what if sonme but not all of the |egislators have
previously received i nformati on on secondary effects. How many are
enough? Half? Two-thirds? How |long can pass between the review

of the materials and the challenged ordinance? What if the
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applicable |aw has changed in the interinf? As Justice Souter’s
concurrence i n Barnes suggests, there are no easy answers to these
guesti ons. Prudence thus dictates that the past experiences of
|l egislators, while perhaps relevant in determning whether
sufficient evidence exists to wuphold an ordinance, are not
factually sufficient to uphold an ordinance in and of thensel ves.

Qur conclusionis inaccord wth the Third Grcuit’s recent en
banc opinion in Phillips, 107 F.3d at 178. After the Borough
enacted a zoning statute regulating adult entertai nment, Phillips,
who desired to open an adult video and bookstore, brought suit
chal l enging the constitutionality of the zoning statute on grounds
that the Borough had failed to make preenactnent |egislative
fi ndi ngs. The district court partially granted the Borough's
nmotion to dismss, and |later granted summary judgnent in favor of
the Borough. Id. at 173. The Third Crcuit vacated the orders and
remanded the case because the district court had granted the
nmotions to dism ss and for summary judgnent before the Borough had
articul ated what governnental interests it sought to advance and

how t he ordi nance m ght further those interests. 1Id.

10 As the Third Grcuit aptly noted:

It may well be that the defendants here, by pointing to
studi es fromother towns and to other evidence of |egislative facts,
will be able to carry their burden of showi ng that the ordi nance is
reasonabl y designed to address the reasonably foreseeabl e secondary
ef fect problens. Nevertheless, our First Amendnment jurisprudence
requires that the Borough identify the justifying secondary effects
with some particularity, that they offer sone record support for the
exi stence of those effects and for the Ordinance’s anelioration
thereof, and that the plaintiffs be afforded sone opportunity to
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In conclusion, as aresult of the district court’s premature
grant of summary judgnent, the record now before us is sinply too
bare to support its conclusion that the Cty enacted the O di nance
based on a desire to conbat secondary effects linked to public
nudity, as applied to nude dancing. W are not in a position to
review this conclusion or determ ne whether the City could have a
reasonabl e belief that the Ordinance m ght further its interests.
Because the burden of proof wunder the internediate scrutiny
standard of reviewis on the Gty and insufficient evidence exists
to indicate that the Gty has net its burden under this prong on
the record now before us, we vacate the district court’s grant of
sunmary judgnent in favor of the City.1!

3

OBrien's third criterion requires that “the governnental

interest be unrelated to the suppression of free expression.”

OBrien, 391 U S. at 376-77, 88 S. . at 1678-79. Both Renton and

of fer evidence in support of the allegations of their conplaint. To
insist onless is to reduce the First Anendnent to a charade in this
ar ea.

Phillips, 107 F.3d at 175.

1 We have vacated the district court’s grant of summary judgnent on
factual grounds. Because the Ordinance will not be a reasonable tine, place and
manner regulationif it fails even one prong of O Brien, J& has advanced vari ous
other arguments as to why it is entitled to sunmary judgnent as a matter of |aw
that, if successful, would obviate the need for a remand, and the district court
granted sunmmary judgnment to the Gty in the sane order in which it denied J&B' s
notion for sumary judgnent, we will proceed to review J&B' s remai ni ng argunent s
as towhy it is entitled to summary judgnent as a matter of law. See Philli ps,
107 F.3d at 171 (first vacating the district court’s order because the district
court granted sumary judgrment before the City justifiedthe chall enged ordi nance
and then going on to consider Phillip's argunments as to why he was entitled to
sunmary judgnment as a natter of |aw).
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the plurality and Justice Souter’s concurrence in Barnes held that
a regulation satisfies this criterion and is content neutral for
purposes of applying the OBrien test if it can be “‘justified
without reference to the content of the regulated speech.’”
Barnes, 501 U. S. at 586, 111 S. . at 2471 (enphasis in original)
(quoting Renton, 475 U.S. at 48, 106 S. C. 929). The mgjority in
Renton and Justice Souter in Barnes found that secondary effects
associated with adult theaters and public nudity, as applied to
nude danci ng, respectively, can justify their restriction or ban.
See Barnes, 501 U S. at 585-86, 111 S. C. at 2470-71; Renton, 475
U S at 47-48, 106 S. Ct. at 929. “Because the State’s interest in
banni ng nude dancing results from a sinple correlation of such
dancing with other evils, rather than froma rel ationship between
the other evils and the expressive conponent of the dancing, the
interest is unrelated to the suppression of free expression.”
Barnes, 501 US at 586, 111 S C. at 2471 (Souter, J.,
concurring). |f Barnes applies, therefore, the City has satisfied
the third prong of O Brien.

Perhaps sensing that it has a tough row to hoe if Barnes
applies, J& contends that Barnes-O Brien analytical framework is
i nappl i cabl e because the framework only applies to content neutral
 aws, and the Ordinance is not content neutral for two reasons.
J&B first argues that the Ordinance is not content neutral because

it is underinclusive. J&B contends that the Indiana statute in
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question in Barnes banned all public nudity, while the O dinance’s
exception exenpts persons “engaged in expressing a matter of
serious literary, artistic, scientific or political value” fromits
reach.? As such, J&B avers that whether the O dinance covers a
particul ar instance of nudity can be determ ned only by exam ning
the content of the nudity, which it clains is precisely what the
First Anmendnent prohibits and triggers the strict scrutiny standard
set out in Texas v. Johnson, 491 U S. 397, 109 S. . 2533, 105 L

Ed. 2d 342 (1989). J&B alternatively contends that the O di nance
is not content neutral because the Gty enacted the O di nance for
an i nproper purpose))i.e., out of dislike for the erotic nessage
conveyed by nude dancing. The district court rejected these
argunents because it found the Cty's predomnate purpose in
enacting the Odinance to be aneliorating secondary effects
associated with public nudity, rather than disagreeing wth any
erotic nessage conveyed by nude danci ng.

Several reasons conpel us to reject J& s underincl usiveness
argunent. First, although the Indiana statute i n question in Barnes
facially banned all nudity, the Indiana Suprene Court appears to
have previously supplied a limting construction in cases where

“sonme nudity [occurs] as a part of sonme |arger form of expression

12 J&B al so contends that the Ordi nance i s not content neutral because

it neither specifies who will determ ne whet her soneone i s “engaged i n expressing
a matter of serious literary, artistic, scientific or political value” nor
provi des any guidelines on howto make that determnation. W construe this as
an argunent that the Ordinance is vague, which we addressed in Section IlI.B.
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meriting protection, when the conmuni cation of ideas is involved.”
Indiana v. Baysinger, 397 NE 2d 580, 587 (Ind. 1979).
Notwi thstanding this limting construction (quite simlar to the
exception in Jackson’s Ordinance), a plurality of the U S. Suprene
Court and Justice Souter found the statute to be content neutral.
See Barnes, 501 U S. at 564 n.1, 111 S. C. at 2459 (discussing
Baysi nger). Moreover, concurring in Barnes, Justice Souter
gquesti oned whet her an across-the-board ban on public nudity could
survive an overbreadth challenge if it did not contain an exception
for serious artistic productions such as “Hair” or “Equus.” See
Barnes, 501 US at 585 n.2, 111 S. C. at 2470 n.2 (“It 1is
difficult to see, for exanple, how the enforcenent of I|ndiana's
statute against nudity in a production of ‘Hair’ or ‘Equus’
somewhere other than an ‘adult’ theater would further the State’s
interest in avoiding harnful secondary effects.”); see also
Triplett Gille, 40 F.3d at 136 (stri ki ng down an ordi nance banni ng
all public nudity as overbroad because it did not contain an
exception for serious artistic entertainment). Acceptance of J&B' s
argunent woul d pl ace Jackson and ot her governnents between Scylla
and Charybdis: if a governnent attenpted to ban all nudity, its
enact nent woul d becone susceptible to an overbreadth chall enge,
while if it included an exception for sonme nudity, it would open
itself up to a content neutrality challenge. See MIller v. Guvil

Cty of South Bend, 904 F.2d 1081, 1121 (7th G r. 1990) (en banc)
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(Easterbrook, J., dissenting) (“A decision saying that a statute
does not apply to protected expression recogni zes the suprenmacy of
the Constitution over state law, to acknowedge a limt the
Constitution inposes on legislation is not to abandon the
generality of the law.”), reversed sub nom Barnes v. 3 en Theatre,
I nc., 501 U.S. 560, 111 S. C. 2456, 115 L. Ed. 2d 504 (1991).
Further, Barnes as well as other Suprene Court cases suggest that
where no adverse secondary effects linked to public nudity
exi st))such as presumably would not occur at a perfornmance of
“Hair” or “Sal one”))the governnent can except the nudity fromits
ot herwi se general prohibition wthout destroying the enactnent’s
content neutrality. See Barnes, 501 U S. at 585 n.2, 111 S. C. at
2470 n.2; Young, 427 US at 82 n.6, 96 S. C. at 2458 n.6
(Stevens, J., concurring) (“[EJvenif this were a case involving a
speci al governnental response to the content of one type of novie,
it is possible that the result would be supported by a line of
cases recognizing that the governnent can tailor its reaction to
different types of speech according to the degree to which its
special and overriding interests are inplicated.”); see also DLS,
107 F. 3d at 411-12 (rejecting simlar underincl usiveness argunent).

J&B alternatively contends that the Ordinance is not content
neutral because the City enacted the Odinance for an inproper
purpose. Pointing to the timng of the Ordi nance’ s enact nent))j ust

one nonth after J&B opened Legends Cabaret))J&B cl ai ns that despite
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the Ordinance’s facial ban on all public nudity, the Cty enacted
the Ordinance as a result of its dislike for the erotic nessage
conveyed by nude dancing.®® |[If this argunent were true, Jackson
would be targeting an activity “precisely because of its
conmuni cative attributes,” Barnes, 501 S. C. at 577, 111 S. C. at
2466 (Scalia, J., concurring), thereby rendering the O dinance
presunptively unconstitutional. See, e.g., United States .
Ei chman, 496 U. S. 310, 110 S. C. 2404, 110 L. Ed. 2d 287 (1990)
(burning flag); Texas v. Johnson, 491 U S. 397, 109 S. Ct. 2533,
105 L. Ed. 2d 342 (1989) (same).

“Courts, however, normally do not | ook behind the | egislative
findings and policy to attenpt to discern the hidden (as
di stinguished from the stated) purpose of the |legislation.”
Anmbassador Books & Video v. City of Little Rock, 20 F.3d 858, 863-
64 (8th Cr. 1994); see also D.G Restaurant Corp. v. Cty of
Myrtl e Beach, 953 F. 2d 140, 146 (4th G r. 1991) (rejecting argunment
that legislators enacted a ban on public nudity because they
di sagreed with the nessage conveyed by nude danci ng where ban was
enacted shortly after nude dancing club announced plans to open).
Mor eover, although one of the Odinance’s preanbul atory cl auses
provides that the Cty enacted the Odinance because of its

interest in protecting order and norality, another clause states

13 Nei ther the record nor the parties’ briefs indicates whether other

nude dancing clubs have previously operated in Jackson. If they have, this
argument woul d be frivolous and nerit no discussion
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that the Cty enacted this regulation in response to secondary
effects associated with public nudity. Finally, J&B does not, and
indeed could not, argue that the Odinance covers only nude
danci ng. Although the Ordi nance makes sone exceptions, it targets
public nudity. Wiile J& may argue that the O dinance places a
greater burden on it than on others, “[a] regulation that serves
purposes unrelated to the content of expression is deened neutral,
even if it has an incidental effect on sone speakers or nessages
but not others.” Ward, 491 U S at 791, 109 S. C. at 2754.
Therefore, we reject J&' s argunent that the Cty enacted the
Ordi nance for an inproper reason.

J&B has failed to denonstrate that the Ordinance is not
content neutral. The Ordinance thus conplies with OBrien’s third
criterion.

4

J&B additionally contends that the Ordinance fails OBrien’s
fourth prong because the City provides no alternative avenues of
comuni cation. The district court held that because Barnes gave
governnents the power to ban nude dancing altogether, no

al ternative avenues of communi cati on need be provided.

14 Quoting the old saw that “beauty is in the eye of the behol der,” J&B

al so argues that the O dinance is not content neutral because the governnent is
i ncapabl e of distinguishing one formof “art” fromanother. This argunment echoes
Judge Posner’s concurrence in City of South Bend, 904 F.2d at 1089-1104. Wile
this position may have much to conmmend it, the Suprene Court unanbi guously
refused to adopt it when reversing Gty of South Bend in Barnes. Accordingly,
we need not conment further upon this argunent.
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The plurality opinion in Barnes upheld the ban on public
nudity under this prong because it found Indiana’ s requirenents to
be reasonable: “Indiana’s requirenent that the dancers wear at
| east pasties and G strings is nodest, and the bare m ninmm
necessary to achieve the State's purpose.” Barnes, 501 U S. at
572, 111 S. C. at 2463. Justice Souter expressed a simlar view
“Pasties and a G string noderate the expression to sone degree, to
be sure, but only to a degree. Dropping the final stitch is
prohi bited, but the limtation is mnor when neasured agai nst the
dancer’s remai ning capacity and opportunity to express the erotic
message.” 1d. at 587, 111 S. C. at 2471.

W too find the Cty's restrictions to be reasonable.
Jackson’s Ordi nance defines “nudity” as “the show ng of the human
genitals, anus, or the female nipple.” J&B s dancers presumably
could avoid violating the Odinance by wearing pasties and a G
string that covered their nipples, anuses, and genitalia. Thus,
J&B' s dancers may have anple avenues of communication open to
express their erotic nessage; they would be prevented only from
“dropping the final stitch.” Barnes, 501 U.S. at 587, 111 S. C. at
2471 (Souter, J., concurring). Al t hough not being permtted to
drop that final stitch may decrease the nunber of patrons who
desire to see the dancing at Legends Cabaret, “[t]he inquiry for
First Amendnent purposes is not concerned with econom c inpact;

rather, it looks only to the effect of this ordi nance upon freedom
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of expression.” Young, 427 U S at 78, 96 S. C. at 2456 (Powel |,
J., concurring). Accordingly, we conclude that Jackson has
satisfied OBrien's fourth criterion.
\Y

J&B finally contends that the Ordinance is preenpted by state
law. M ssissippi has a “hone rule” statute that grants cities the
power to enact ordinances related to the care, nanagenent, and
control of nunicipal affairs, as long as the ordinance is not
inconsistent with the state constitution or a state statute.!® See
Mss. CobE ANN. 8§ 21-17-5. Section 21-17-5 al so provides that the
powers given to nunicipalities are conplete wi thout the existence

of or reference to any specific state statute.?® | d. J&B

15 MssissipPl CooE ANN. § 21-17-5 provides that

[t]he governing authorities of every nunicipality of this state
shal | have the care, managenment and control of the nunicipal affairs
. In addition to those powers granted by specific provisions of
general law, . . . municipalities shall have the power to adopt any
ordi nances with respect to such nunicipal affairs . . . which
are not inconsistent with the M ssissippi Constitution of 1890, the
M ssi ssi ppi Code of 1972, or any other statute or law of the State
of Mssissippi . . . [T]he powers granted to . . . municipalities in
this section are conplete w thout the existence of or reference to
any specific authority granted in any other statute or |aw of the
State of M ssissippi.
16 Prior to 1992, a city could “only exercise such powers as are
del egated by the Legislature . . . [and had] no power except that delegated to
it by the state . . . [and its] powers . . . [were] to be construed nost strongly
agai nst an asserted right not clearly given and [could not] be extended by nere
inmplication.” Hattiesburg Firefighters Local 184 v. Gty of Hattiesburg, 263 So.
2d 767, 769 (Mss. 1972). Relying on Hattiesburg Firefighters, several cases
struck down ordi nances regul ati ng obscenity on grounds that nmunicipalities were
not authorized by state lawto regul ate obscenity. See Videophile, Inc. v. Cty
of Hattiesburg, 601 F.Supp. 552, 553-54 (S.D. Mss. 1985); Fernwood Books and
Video, Inc. v. City of Jackson, 601 F. Supp. 1093, 1095-96 (S.D. Mss. 1984). In
1992, M ssissippi increased the power of nmunicipalities by anending § 21-17-5to
read: “in addition to those powers granted by specific provisions of general |aw,
nmuni ci palities shall have the power to adopt any . . . ordinances with
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identifies several state statutes wth which it clains the
O di nance is inconsistent.

J&B first contends that M ssissippi allows all nonlewd public
nudity because Mss. CobE ANN. 8 97-29-31 prohibits wilful and | ewd
nudity,! and that the Ordinance is inconsistent with § 97-29-31
because it prohibits nonl ewd public nudity. The M ssi ssi ppi Suprene
Court has explained on several occasions that an ordinance is
“Inconsistent” with a state statute only if the two are in direct
conflict, as determ ned by reference to the facts of the case at
hand. See Maynard v. Gty of Tupelo, 691 So. 2d 385, 388 (M ss.
1997); Cty of Jackson v. Lee, 252 So. 2d 897, 898 (M ss. 1971).
Ordi nances that supplenent or address a different subject matter
than a state statute are not inconsistent with the statute unl ess
the state has explicitly provided that localities cannot further
regul ate a given area. See Lee, 252 So. 2d at 897. Silence on the
part of the state does not give rise to an inference that the state
has prohibited localities from enacting ordinances further
regulating an area. See Mynard, 691 So. 2d at 388. Thus, the

state’s ban of lewd public nudity))and silence on the subject of

respect to such nunicipal affairs . . . which are not inconsistent wth”
M ssi ssi ppi | aw. Mss. CooE ANN. 8 21-17-5 (Supp. 1997). Thus, M ssissippi
statutorily abrogated t he hol di ngs of Vi deophil e and Fer nwood Books, and contrary
to the argunments of J&B, we will not rely upon those cases.

o Section 97-29-31 provides: “Aperson who wlfully and | ewdl y exposes
hi s person, or private parts thereof, in any public place, or in any place where
others are present, or procures another to so expose hinmself, is guilty of a
m sdenmeanor and, on conviction, shall be punished by a fine not exceeding five
hundred dollars ($500.00) or be inprisoned not exceeding six (6) nonths, or
bot h.”
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nonl ewd public nudity))does not give rise to an inference that the
state has expressed an intent to allow nonlewd public nudity. See
id. This conclusion is strengthened by Mss. CobE ANN. 8 19-5-103,
which permts boards of supervisors of counties containing or
adjacent to a city wth a population of at |east 200,000 to
regul ate public displays of nudity. Al though this statute is
i napplicable here,®its existence further suggests that M ssi ssipp
intended to allow additional regulation of public nudity by
localities. See also Mss. CobE ANN. § 21-19-15 (granting police
powers to nunicipalities but not to boards of supervisors).
Accordingly, we reject J& s argunent that M ssissippi intended to
permt nonlewd public nudity by banning | ewd nudity.

J&B further argues that the O-dinance directly contradicts
8§ 97-29-31 because the Ordi nance, through the exception, allegedly
allows lewd nudity if the nudity occurs when a person is “engaged
inexpressing a matter of serious literary, artistic, scientific or
political value.” Contrary to J& s argunent, the O di nance and
8 97-29-31 may, in fact, overlap. Neither § 97-29-31 nor the two
reported cases applying this section define “lewdly.” See
Pendergrass v. Mssissippi, 193 So. 2d 126, 128 (M ss. 1966)
(reversing the conviction of a nude sunbat her under this section);

Stark v. Mssissippi, 33 So. 175, 175 (Mss. 1903) (overturning

18 By its terns, this section is inapplicable for two reasons. First,

Jackson had a population of 196,637 in the 1990 federal census. U S. DeP' T OF
CoweRCE, CoUNTY AND G TY DATA Box 770 (1994). Second, the statute grants the power
to regulate public nudity to county boards of supervisors, not to city councils.
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conviction under this section where indictnent omtted the term
“lendl y”). O her public indecency statutes in other states,
however, generally define “lewd” by reference to the Mller
definition of obscenity, the third prong of which is identical to
the Ordi nance’ s exception. See South Carolina v. Bouye, 484 S.E. 2d
461, 464 (S.C 1997) (noting that dictionaries define “lewd” and
“obscene” synonynously, and hol ding that a statute prohibiting | ewd
nudi ty covers only obscenity); Louisiana v. Crater, 388 So. 2d 802,
803 (La. 1980) (finding a state statute prohibiting | ewd dancing
void for vagueness because it mght reach nore than obscene
dancing); Cty of Seattle v. Johnson, 791 P.2d 266, 269 (Wash. C

App. 1990) (holding city’s lewd conduct ordinance facially
over broad). Section 97-29-31, to be constitutional, my thus
i ncl ude an exception in the case of a person “engaged i n expressing
a matter of serious literary, artistic, scientific or political
val ue.” See Brockett v. Spokane Arcades, Inc., 472 U S. 491, 498-
99, 105 S. Ct. 2794, 2798-99, 86 L. Ed. 2d 394 (1985) (partially
i nval idating Washington’s public indecency statute because it
contai ned an overbroad definition of |ewdness); H I, 482 U S at
468-70, 107 S. C. at 2513-14. If so, § 97-29-31 and the Ordinance
may overlap, rather than being inconsistent. See, e.g., Gty of
Hattiesburg v. Region XII Commin on Mental Health and Retardation,
654 So. 2d 516, 518 (Mss. 1995) (rejecting state |aw preenption

ar gunent where state statute and nmunicipality ordinance
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overl apped); Pap’s AM v. Cty of Erie, 674 A 2d 338, 347 (Pa.
Commw. Ct. 1996) (sane).

J&B further contends that the Odinance is inconsistent with
Mss. CobE ANN. 8 97-29-103, which defines obscenity, because the
Ordi nance contains only one prong of 8§ 97-29-103's three-part
obscenity test.?® Section 97-29-103's definition of obscenity
mrrors the three-pronged MIller obscenity test, while the
Ordi nance only contains the “serious literary, artistic, scientific
or political value” prong. W reject J& s argunent because, as
the Suprenme Court has noted on several occasions, nudity and
obscenity are not synonynous, see Schad, 452 U. S. at 66, 101 S. Ct.
at 2181; Erznoznik, 422 U S at 213, 95 S Q. at 2275, and
therefore the state’s ban on the | atter does not preenpt the City’'s
ban on the fornmer. See Maynard, 691 So. 2d at 388. Moreover, as we
noted in our discussion of vagueness, supra, if the Cty were
required to include all three prongs of MIler and Mss. CobE ANN.

8§ 97-29-103, it could regulate only obscene nudity, which would

19 Mss. CooE ANN. § 97-29-103 provi des t hat
(1) Material or performance is obscene if:

(a) To the average person, applying contenporary comunity
standards, taken as a whole, it appeals to the prurient interest,
that is, a lustful, erotic, shaneful, or norbid interest in nudity,
sex or excretion; and

(b) The material taken as a whole lacks serious literary,
artistic, political or scientific value; and

(c) The material depicts or describes in a patently of fensive way,

sexual conduct specifically defined in subparagraphs (i) through (v)
bel ow:
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eviscerate its ability to regul ate nonobscene nudity. Cf. SDJ, 837
F.2d at 1280 (rejecting topless bar’s argunent that state |aw
preenpted |ocal ordinance because the state |aw addressed a
different, albeit related, area than did the | ocal ordinance). To
the extent that Mss. CooE ANN. § 97-29-103 and the Ordinance
overlap, as noted above, no preenption results. See Cty of
Hattiesburg, 654 So. 2d at 518.

Finally, J& argues that Mss. CooE ANN.. 8§ 19-5-103,2° which
defines “nudity” for purposes of determ ning the regul atory powers
of a county board of supervisors, constitutes the state’s offici al
definition of nudity for all purposes, and that because the
Ordinance’ s definition of nudity is inconsistent wwth this statute,
the Ordinance is preenpted. See Steverson v. Cty of WVicksburg,
900 F. Supp. 1, 11 n.9 (S.D. Mss. 1994) (suggesting in dicta that
this section may be the state’s definition of nudity). The plain
| anguage of the statute, however, contradicts J&B' s argunent: *“For

purposes of this section the term “nudity” neans . . .” In our
view, the state would not have begun this statute with the words,
“[f]or purposes of this section” if the state had wanted to create

an all-enconpassing definition of nudity. Bearing in mnd the

20 In relevant part, § 19-5-103 provi des:

For the purposes of this section the term“nudity” means uncovered,
or |less than opaquely covered, postpubertal human genitals, pubic
areas, the postpubertal human fermale breast below a point
i mredi ately above the top of the areola, or the covered human nal e
genitals in a discernibly turgid state. For purposes of this
definition, a female breast is considered uncovered if the nipple
only or the nipple and areola only are uncovered.
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M ssi ssi ppi Suprene Court’s guidance that silence on the part of
the state does not indicate an intent to preenpt, see Maynard, 691
So. 2d at 388, we are hesitant to say that because M ssissippi has
defined “nudity” for purposes of a county board of supervisors’
powers, this definition should apply to nmunicipalities as well.
Since 8 21-17-5 now gives nunicipalities control over the care,
managenent, and control of nunicipal affairs “w thout the existence
of or reference to” specific authority del egated by the state, and
8§ 19-5-103 applies only to county boards of supervisors, we find
that 8 19-5-103 and the O dinance are not inconsistent. W thus
conclude that the Ordinance is not preenpted by state | aw
W

For the foregoing reasons, the district court’s grant of
summary judgnent in favor of the Gty is VACATED. J&B s argunents
for sunmary judgnent as a matter of |aw are DENIED. The case is

REMANDED f or proceedi ngs consistent with this opinion.
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APPENDI X A
ORDI NANCE PROHI BI TI NG NUDI TY I N A PUBLI C PLACE

VWHEREAS, the City of Jackson has a governnental interest in
protecting order and norality and the City recogni zes the soci et al
di sapproval of nudity in public places and anongst strangers; and

WHEREAS, the City of Jackson has a legitimte interest in
conbati ng secondary effects associated with public places where
persons who are physically present appear nude anpbngst strangers;

VWHEREAS, the Suprene Court of the United States in Barnes v.
G en Theatre, Inc., has held that a governing authority may
prohibit nudity in public places;

NOW THEREFORE, BE | T ORDAI NED
Public nudity

SECTION 1 (A): A person physically present in a public place
who is not engaged in expressing a matter of serious literary,
artistic, scientific or political value who knowngly or
intentionally:

(1) engages in sexual intercourse;

(2) appears in a state of nudity; or

(3) fondles the genitals of hinself, herself, or another
person;

commts public nudity, a m sdeneanor.

(b) “Nudity’ neans the showi ng of the human genital, anus, or the
femal e ni ppl e.

SECTI ON 2: Any supervi sor, manager, property owner, business
owner, or enployer who shall knowi ngly suffer or permt any person
to engage in public nudity on prem ses under their control shall be
guilty of a m sdeneanor.
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