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Before JOLLY, SM TH and STEWART, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

The Director of the Ofice of Wrkers' Conpensation Prograns
("ONCP"), United States Departnent of Labor ("Director”), petitions
for review of an order of the Benefits Review Board ("BRB")
granting Ingalls Shipbuilding, Inc. ("lIngalls"), special fund
contribution for a worker's pre-existing disability. Concluding
that Ingalls failed to neet its evidentiary burden, we grant the
petition for review and reverse and renand.

| .

Hollis Ladner worked for Ingalls in various capacities

starting in 1986. As a sheet netal worker, he was injured in

January 1987 when a jackhammer fell on his toe. WIIiam Hopper,



Ladner's physician, treated him After several nonths of being
unable to work, Ladner returned to the shipyard, only to discover
that Ingalls was discharging him because it required fewer sheet
metal workers, and Ladner |acked seniority.

At Ladner's request, Ingalls found himanother position as a
] oi ner. In this position, Ladner injured his left knee in
Sept enber 1987 when he fell down a | adder while working on a ship
and injured his | eft knee. Again, he was treated by Hopper and his
assistant. After the fall fromthe | adder, Ladner conplained to
Hopper about his prior toe injury, and Hopper prescribed therapy.
Thereafter, Ladner had to undergo back surgery to repair two
ruptured di scs, apparently the result of his fall.

1.

For his inability to work, Ladner clained workers
conpensati on under the Longshore and Harbor Wrkers' Conpensation
Act ("LHWCA'), 33 U S . C 8§ 901 et seq. I ngal I s unsuccessfully
contested the clai mbefore an adm nistrative | awjudge ("ALJ"), who
awarded I ngalls contribution fromthe LHANCA s special fund for part
of its conpensation paynents. See 33 U . S.C. 88 908(f), 944.1

The Director appealed the ALJ's contribution finding to the
BRB, which failed to act within the statutory period. See Omi bus

At the proceedi ngs, Hopper—anobng ot hers—testified that Ladner
was disabled and that part of his current permanent parti al
disability was the result of his prior toe injury. Hopper stated
that the jackhamer injury had resulted in a 35% pernmnent
disability to the toe. Hopper al so concluded that Ladner would
face a 30% "whole man" disability after his fall fromthe | adder.
On this evidence, the ALJ found that Ladner was entitled to parti al
di sability conpensati on.



Appropriations Act for Fiscal Year 1996, Pub.L. No. 104-134, 110
Stat. 1321. As a result, the ALJ's decision was sunmarily
affirmed. See id. The Director now petitions for review of that
af firmance pursuant to 33 U.S.C. § 921(c).?2
L1l

In petitions for reviewof a BRB order, we evaluate the ALJ's
factual findings under a substantial evidence standard. See, e.g.,
Ceres Marine Termnal v. Director, OACP, 118 F.3d 387, 389 (5th
Cir.1997). Substantial evidence is that relevant evidence—rore
than a scintilla but |less than a preponderance—that woul d cause a
reasonabl e person to accept the fact finding. See, e.g., Polanco
v. Cty of Austin, 78 F.3d 968, 974 (5th Cr.1996). Because the
fact finder is entitled to deference, a review ng body cannot
substitute its owm view of the facts for that of the ALJ. See
Ceres, 118 F.3d at 389. Thus, our "only function is to correct
errors of lawand to determne if the BRB ... deferred to the ALJ's
fact-finding...." Avondal e Shipyards, Inc. v. Vinson, 623 F.2d
1117, 1119 n. 1 (5th G r.1980); accord Ceres, 118 F.3d at 389.
Because the BRB failed to act in this case, we look directly to the
ALJ proceedi ngs.

| V.

Cenerally, the enployer is liable under the LHWCA for an

enpl oyee's entire disability upon injury, regardl ess of the effect

that prior injuries have on the |level of the resulting disability.

2Ladner has no interest in this case. Whi chever party
prevails, he will receive his disability paynent.
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See Strachan Shi pping Co. v. Nash, 782 F. 2d 513, 517 (5th G r.1986)
(en banc). Essentially, this "aggravation rule" mmcs the comobn
law. A tortfeasor takes his victimas he finds him See, e.g.,
Vosburg v. Putney, 80 Ws. 523, 50 NW 403, 404 (1891).

Standing alone, the aggravation rule creates a perverse
incentive: It discourages enployers fromhiring workers who have
been previously injured. See, e.g., Ceres, 118 F.3d at 389. Risk
averse enployers rationally fear the expected costs of hiring a
worker with a prior injury.® Thus, all things otherw se equal
enpl oyers will prefer an enployee without a prior injury.

To overcone this incentive to discrimnate, Congress, in the
LHWCA, provided for a special fund.* See 33 U.S.C. 88 908(f), 944.
The LHWCA provides that any enployer that neets the factors of §
908(f) (1) can obtain contribution from the special fund. To
qualify, the enployer nust prove that (1) the enployee had a
pre-existing permanent partial disability (2) that was "manifest"”
to the enpl oyer before the occurrence of the injury at issue, and
(3) the disability following the subsequent injury was "not due
solely" to the subsequent injury. See id. 8§ 908(f)(1); Ceres, 118

F.3d at 389-90. Whether the third factor has been net is at issue

3This worry i s exacerbated when the risk of injury is as great
as it is anong | ongshorenen and har bor workers.

“The special fund is financed by a taxing system on all
enpl oyers in the industry. See 33 U . S.C. § 944. Thi s device
spreads the loss and internalizes the cost of the prior injury for
the first enployer. The first enployer would otherw se escape
payi ng for the worker's subsequent disability because the effects
of the first injury remained |latent during the worker's prior
enpl oynent .



in this case.

The countervailing worry, as with any insurance system is
that those entitled to benefit fromthe special fund wll face a
nmoral hazard problem Because they pay only a fraction of the
costs, enployers will rationally "over-demand"” benefits fromthe
special fund.>®

In the LHWCA, Congress has attenpted to control enployers
incentives to use small, insignificant prior injuries to pass off,
to the fund, costs that the enployer should bear. Because this
risk is especially large in permanent, partial disability cases,
the LHWCA adds an additional conponent to the third statutory
factor: The enployer al so nust show that the disability foll ow ng
the subsequent injury was "materially and substantially greater
than that which would have resulted from the subsequent injury
alone." 33 U S . C 8§ 908(f)(1). The Director clainms that the ALJ
applied the two parts of this third statutory factor incorrectly.

A

The Director contends that the ALJ failed to find that the
permanent partial disability resulting fromLadner's fall fromthe
| adder was "not due solely" to his fall. The ALJ found that
Ladner's permanent partial disability after his fall was increased
because of his prior toe injury. The Director, however, maintains

that in order to neet the "not due solely" requirenent, the ALJ had

5Cf. Ball Memi| Hosp. v. Miutual Hosp. Ins., Inc., 784 F.2d
1325, 1332 (7th Cr.1986) ("Insurance creates "noral hazard.' Once
a person has insurance, he wants the best care regardless of
cost —for soneone el se bears the cost.").
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to find the converse as well: that without the prior toe injury,
t he subsequent permanent partial disability woul d not have been as
great as it was.

The Director confuses the standards necessary to show "not due
solely” to the subsequent injury in partial and total pernmanent
disability cases. In a total disability case, the enployee could
be "nore injured" as a result of the subsequent injury wthout
necessarily entitling his enployer torelief fromthe special fund.
For exanple, the worker could be thirty-five percent permanently
disabled from his prior injury but still one hundred percent
permanently di sabl ed fromhis subsequent injury. Thus, in order to
nmeet the "not due solely" requirenent, the enployer would have to
prove that without the prior injury, the worker would not now be
totally permanently disabl ed. See Two "R' Drilling Co. .
Director, ONCP, 894 F.2d 748, 750 (5th Cr.1990) (per curiam

In the case of permanent partial disability, however, all the
enpl oyer nust showto neet the "not due solely" requirenent is that
an i ncreased permanent partial disability results when the injuries
fromthe prior and subsequent injuries are conbi ned. Wenever the
disability is increased fromthe conbination of the two injuries,
the resulting permanent partial disability is necessarily "not due
solely" to the subsequent injury.?

The ALJ found that the permanent partial disability resulting

fromLadner's fall was increased because of his previously-injured

5Thi s happenstance may explain why Congress added the
"materially and substantially greater" requirenent in permnent
partial disability cases. See infra part V.B.
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toe. Therefore, assumng for the nonment the sufficiency of that
finding,” the ALJ correctly determned that this part of the third
statutory factor was net.
B

The Director clains that the ALJ was required to state
explicitly that Ladner's permanent partial disability was
"materially and substantially greater” than it woul d have been had
the toe injury never occurred. Both sides concede that the ALJ
never nmade an explicit "materially and substantially greater”
finding. Recently, however, we noted that "[a]lthough it would be
hel pful if attorneys asked questions designed to elicit the "magic
words' that authorize special fund relief, we decline to adopt a
rule that would require a rote recitation of the applicable |egal
standard." Ceres, 118 F. 3d at 391.

| nst ead, when the "magi c words" are absent fromthe record,

"the fact finder's inquiry must of necessity be resolved by
i nferences based on such factors as the perceived severity of the
pre-existing disabilities and the current enploynent injury, as
well as the strength of the relationship between them" 1d. Thus,
assum ng for the nonent the sufficiency of the evidence, it was not
error, in and of itself, that the ALJ failed to state explicitly
that the permanent partial disability was "materially and
substantially greater” as a result of the prior toe injury.

V.

"W& address the Director's sufficiency of the evidence clains
in part V, infra.



The Director maintains that even if the ALJ applied the
correct |legal standards in determning the two parts of the third
statutory factor, the evidence cannot support a finding in favor of
the enployer on either part. W agree with regard to the second
part. First, we address the sufficiency of the "not due solely"
fi ndi ng. Then, we discuss the "materially and substantially
greater" determ nation

A
The evidence is sufficient to find that Ladner's current
permanent partial disability is "not due solely" to the fall from
the | adder. At the proceedings, Hopper testified to this
conclusion. Although there was conflicting evidence, the ALJ was
entitled to weight Hopper's testinony nore and others' |ess. The
record indicates that the ALJ accepted Hopper's concl usion that
Ladner's permanent partial disability was increased because of the
prior toe injury. This finding was a reasonabl e i nference.
B

The sanme cannot be said about the second part. Any ALJ
finding that Ladner's permanent partial disability was "materially
and substantially greater than that which woul d have resulted from
the subsequent injury alone,” 33 USC § 908(f)(1), is not
supported by the evidence. Satisfying the "materially and

substantially greater"” prong of the statutory test requires "an
enpl oyer [to] present evidence of the type and extent of the
disability that the claimant would suffer if not previously

di sabl ed when injured" subsequently. Director, OANCP v. Newport



News Shipbuilding & Dry Dock Co., 8 F.3d 175, 185 (4th G r.1993),
aff'd, 514 U. S. 122, 115 S . Ct. 1278, 131 L.Ed.2d 160 (1995).

Thus, the enpl oyer nust offer sonme proof of the extent of the
permanent partial disability had the pre-existing injury never
existed.® See Newport News, 8 F.3d at 185-86 & n. 9. Ingalls can
offer only testinony that the permanent partial disability was
i ncreased because of the prior toe injury.

There is no evidence suggesting that the resulting permnent
partial disability was "materially and substantially greater," nor
is there any quantification of the resulting permanent partia
disability in the absence of the prior injury.® Al though Hopper's
testinony is enough for a rational person to infer that the
resul ti ng permanent partial disability was i ncreased because of the
prior toe injury, no reasonable fact finder could infer that the
permanent partial disability was "materially and substantially
greater than that which would have resulted from the subsequent

injury alone." 33 U.S.C. § 908(f)(1).

81 n Newport News, the evidence the enployer presented was
simlar tothat in the present case. Concluding that the enpl oyer
had not net the statutory burden, the court noted: "Newport News
showed that the Caimnt suffered from a pre-existing permnent
partial disability in the cervical spine area that created a five
percent whole body inpairnent. After the work-related injury at
issue, the daimant suffered an ultimte permanent parti al
disability that produced a whole body inpairnment of eighteen
percent.... This conclusion stops short of identifying whether the
ultimate pernmanent parti al disability is materially and
substantially greater than a disability cause by the work-rel ated
injury only." Newport News, 8 F.3d at 186 n. 9.

°Because we find the standard has not been net in this case,
we need not express any view about what evidence woul d support a
"materially and substantially greater" inference.
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Therefore, because Ingalls has failed to offer sufficient
evi dence needed to obtain special fund relief under § 908(f) (1), we
CGRANT the petition for review and REVERSE and REMAND to t he BRB f or

proceedi ngs consistent with this opinion.
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