IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60681

REGGE E DI CKEY, and wife; LO S DI CKEY,
Pl aintiffs-Appellants,
ver sus

BAPTI ST MEMORI AL HOSPI TAL NORTH Ms;
UNI TED STATES OF AMERI CA, VETERANS ADM NI STRATI ON,

Def endant s,
BAPTI ST MEMORI AL HOSPI TAL NORTH M5,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of M ssissipp

July 13, 1998
Bef ore BARKSDALE, BENAVIDES, and DENNIS, G rcuit Judges.
BENAVI DES, Circuit Judge:
The appel | ant, Loi s Di ckey, appeals the district court’s order
granting Baptist Menorial Hospital-North M ssissippi summary
judgnent on her state-law negligence claim For the reasons set

forth below we reverse and renand.

l.
On July 28, 1992, Reggi e Dickey went to the energency room at
Baptist Menorial Hospital-North Mssissippi (“BvH) in Oxford,



M ssi ssi ppi, conpl ai ning of chest pains. Dr. Lanb, an ER physi ci an
enpl oyed by BMH, ordered that chest x-rays be taken for an apparent
heart problem Dr. Jordan, a radiologist enployed by BM,
interpreted the x-rays as revealing a “questionable mass” in M.
Di ckey’s right lung, and a BMH radi ol ogy report recommended that a
chest CT scan be perforned.

Before any additional tests could be perforned, however, M.
Dickey and his famly requested that he be transferred to the
Veterans’ Adm nistration Hospital (the “VA Hospital”) in Menphis,
Tennessee, for followup care. Pursuant to BMH policy, Dr. Lanb
then called the VA Hospital and spoke with Dr. Washington, the
“officer of the day” at the VA Hospital, to explain M. D ckey's
condition and to obtain consent to have himtransferred.

After obtaining approval for the transfer, BVHtransferred M.
Dickey to the VA Hospital. The ER record from BMH, which was
prepared by Dr. Lanb and which acconpanied M. D ckey to the VA
Hospital, noted, inter alia, the follow ng: “chest x-ray, pathol ogy
right chest, ? [questionable] mass on right-radiological report,”
under the “physician history and physical” category. The
radi ol ogical report to which the ERrecord refers was avail abl e at
the time of M. Dickey's transfer but was not forwarded to the VA
Hospi tal . The parties dispute whether the x-rays taken at BM
reveal i ng the questionabl e mass on the right |ung were forwarded to
the VA Hospital. After the transfer, the VA Hospital undertook all
medi cal care for M. D ckey, and BVH had no further invol venent.
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When M. Dickey arrived at the VA Hospital, Dr. Denpsey, the
VA Hospital’s radi ol ogi st, perforned anot her set of chest x-rays to
| ocate the source of M. Dickey’'s chest pain. These x-rays, which
used a different filmtechnique than that used by BMH, apparently
did not reveal the questionable mass in M. D ckey's right |ung.
Fifteen nonths later, M. D ckey was diagnosed with |ung cancer.
On February 6, 1996, M. Dickey died as a result of the lung

cancer.

1.

On Novenber 6, 1995, M. and Ms. Dickey filed suit against
BWVH and the United States (the VA Hospital) for negligence arising
out of M. Dickey' s nedical care. On March 7, 1996, after her
husband’s death, Ms. Dickey filed an anended conplaint as the
adm nistratri x of the estate and on behal f of herself and all other
wrongful death beneficiaries. On April 29, 1996, Ms. Dickey filed
a second anended conplaint, in which she cl ai ned that BVH enpl oyees
negligently failed to send the x-ray report and/or the x-rays to
the VA Hospital when M. Dickey was transferred. Ms. D ckey al so
clainmed that BMH s failure to send the x-rays and radi ol ogy report
constituted a violation of Energency Medical Treatnent and Active
Labor Act (“EMIALA’), 42 U.S.C. § 1395dd(c)(2)(C, which requires
that all x-rays and nedi cal records be sent with a patient when he
is transferred. Finally, Ms. Dickey clained that the VA Hospital
enpl oyees were negligent in losing the x-rays in the event that
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they were sent to them in failing to diagnose M. Dickey' s tunor
on the x-rays that were taken at the VA Hospital, and in not

review ng the nedical records that were actually received fromBM.

On June 27, 1996, the district court granted BWH s notion for
partial summary judgnment and di sm ssed the clai mbrought pursuant
to EMIALA as tine barred. On Septenber 10, 1996, the district
court granted BMH s notion for sunmmary judgnent with respect to
Ms. Dickey's state-law negligence claim On Cctober 8, 1996, Ms.
Dickey filed an interlocutory appeal with respect to the di sm ssal
of BMH fromthe action. On Novenber 4, 1996, the district court
entered a judgnent di sm ssing the action agai nst the VA Hospital by
reason of settlenment. On January 27, 1997, this court dism ssed
Ms. Dickey's appeal for want of prosecution. By order dated March
19, 1997, however, this court reinstated Ms. D ckey' s appeal
agai nst BMH.

On appeal, Ms. Dickey argues only that the district court
erred in granting BVH summary judgnent on Ms. Dickey' s state-|aw
negligence claim Ms. D ckey has not appealed the district

court’s order dism ssing her EMIALA cl ai m agai nst BMH.

L1l
This court reviews the grant of summary judgnment de novo,

applying the sane standards as the district court. See Duffy v.

Leadi ng Edge Prods., Inc., 44 F.3d 308, 312 (5th Gr. 1995). Under
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Rule 56(c), summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed. R GCv. P. 56(c); see

Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106 S. C. 2548, 2552,

91 L. Ed.2d 265 (1986). The party seeking summary judgnent carries
t he burden of denbnstrating that there is an absence of evidence to
support the non-noving party's case. See id. at 323, 106 S. C. at
2553. Inreviewing a notion for summary judgnent, the court views
the facts and the inferences to be drawn fromthose facts in the

Iight nost favorable to the non-novant. See Colenan v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997).

| V.

To establish any claimfor negligence under M ssissippi |aw,
the plaintiff nust prove the follow ng elenents: 1) the existence
of a duty on the part of the defendant to conformto a specific
standard of conduct; 2) a breach of that duty; 3) that the breach
of duty was the proximate cause of the plaintiff’s injury; and 4)

that damages to the plaintiff have resulted. Drunmond v. Buckl ey,

627 So.2d 264, 268 (Mss. 1993); Barner v. Gorman, 605 So.2d 805,

808-09 (M ss. 1992).



To date, no M ssissippi court has specifically addressed the
duty of care owed by a transferring hospital to a patient with
respect to the transfer of the patient’s records. I n general,
however, physicians in Mssissippi have a duty to exercise
“‘reasonable and ordinary care’ in their treatnent of patients.”
Drumond, 627 So.2d at 268. What constitutes “reasonable and
ordinary care” in any particular case is often a fact specific

question and nmust ordinarily be established through expert nedi cal

testinony. See id.; Travis v. Stewart, 680 So.2d 214, 218 (M ss.

1996) (holding that nedical negligence nust be established by
“medical testinony that the defendant[s] failed to use ordinary
skill and care”). Although this usually neans that the plaintiff
must rely on her own expert testinony, Mssissippi law also
recogni zes that a nedical-malpractice plaintiff “may utilize the
def endant hinself as a source of proof of the standard of care.

Meena v. W/l burn, 603 So.2d 866, 870 n.9 (Mss. 1992)

(quotation omtted). A plaintiff my use the defendant’s own
testinony when “the physician [as defendant testifies] to the
standard in such a clear way that the plaintiff has |ittle trouble
denonstrating a deviation from that standard.” Id. (citation
omtted).

In this case, the district court concluded, as does the

dissent, that a transferring hospital only has a duty “to

comuni cate all of [the patient’s] pertinent nedical conditions to

the transferee hospital.” Slip op. at 12 (enphasis in the
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original). This conclusion was based, in part, on the deposition
testinony of Dr. Lanb, the ER physician who treated M. Dickey at
BWVH, who testified that a physician has a duty to “relay all
significant information to the receiving doctor.” Accordingto the
district court, this duty was satisfied when BWVH transferred the ER
report, which “clearly put the VA hospital on notice of the
gquestionable mass in M. Dickey's right lung.” [d. In reaching
this conclusion, however, the district court failed to take into
account the specific steps identified by Dr. Lanb and ot her BM
hospital personnel in their depositions as necessary to satisfy
this duty of care.

In addition to testifying that a physician has a duty to
“relay all significant information to the receiving doctor,” Dr.
Lanb testified that it was BMHI s “standard of practice” to forward
either the x-rays or copies of the x-rays to the hospital to which
a patient is transferred. He further testified that, although it
was not customary to forward the radiol ogy report because of the
time lag in its preparation, such a report should be forwarded if
avai | abl e.

Moreover, Nurse WIllard, the BMH nurse who acconpanied M.
Di ckey during his transfer fromBVH to the VA Hospital, testified
that her “standard of care” as a nurse required her to take the x-
rays and the x-ray report, if it was ready, wth her to the VA
Hospi tal . Finally, Loralei MGCGee, BWMH s Drector of Health
I nformation, agreed in her deposition that if the x-rays were not
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forwarded, “sonmeone down here at Baptist would have mde a
m st ake.”

G ven this uncontradicted testinony, we conclude that, at a
m ni mum a genui ne i ssue of material fact exists as to whether BMH
needed to transfer the x-rays and x-ray report to the VA Hospital
in order to satisfy its duty to use “reasonabl e and ordinary care”
inits treatnent of M. Dickey. 1In reaching this conclusion, we
expressly note that we are not concluding that this duty requires
as a mtter of Mssissippi law that a transferring hospital
transfer any x-rays and x-ray reports to a transferee hospital.
Rat her, under M ssissippi |aw, whether BWMH s legal duty to use
reasonabl e and ordinary care included the obligation to transfer
these records will ultimately be decided by a jury, after hearing

expert testinony. See Drumond, 627 So.2d at 268.

B.

“G@Gven a delineation of the specific acts that needed to be
performed to adhere to the standard of care, the question of
whet her a breach of that standard occurred becones a factual
i nqui ry focusi ng on whet her the physician did the delineated acts.”
Drunmond, 627 So.2d at 269. In this case, there is no dispute that
BW did not forward the x-ray report to the VA Hospital.
Consequently, if the jury concludes that BWMH s duty to provide
reasonable and ordinary care required BVMH to forward the x-ray

report, then BMH would have breached its duty of care to M.
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Di ckey.

I n addi tion, we conclude that a genuine i ssue of material fact
exists as to whether BIWVH forwarded M. Dickey' s x-rays to the VA
Hospital. BMH argues that it delivered the x-rays and points to
the testinony of ER nurse Wllard, who recal |l ed delivering an x-ray
envel ope to the VA hospital. WIllard also conpleted transm ssion
records which indicate that x-rays were sent to the VA Wllard
testified, however, that she did not check to see that M. Dickey’'s
X-rays were in the envel ope or whether there were any x-rays in the
envel ope. In addition, BMH does not dispute that the records of
anot her BMH patient were accidently transferred wth M. D ckey.

In response, Ms. Dickey argues that a nunber of pieces of
evi dence support her position that BVH did not forward the x-rays
to the VA Hospital. First, she argues that BWMH has no record of
maki ng copies of the x-rays prior to the transfer and that its
records indicate that M. Dickey’'s x-rays were checked out for the
first time over one year after he was transferred to the VA

Second, she argues that no one at the VA can recall having
seen the BVH x-rays and that no record exists indicating that they
were received by the VA Hospital. I n support of this argunent,
Ms. Dickey relies on the deposition testinony of two ER nurses,
who stated that there was no record of recei pt of any x-rays, which
there woul d have been if received from another hospital.

Third, Ms. Dickey points to the deposition testinony of Dr.
Washi ngton who testified that x-rays woul d be redone on VA patients
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only if the x-rays fromthe transferor hospital were never received
or if they were of poor quality. If x-rays of good quality arrived
wth a patient, Dr. Washington testified that new x-rays woul d not
be taken on the sane part of the body. There is no real dispute
that the BWH x-rays were of good quality. Thus, Ms. Dickey
argues, because the VA Hospital took new x-rays of M. D ckey’'s
chest upon his arrival at the VA Hospital, a jury could reasonably
conclude that BVMH did not forward the x-rays to the VA Hospital.
Even BIVH concedes t hat one possi ble inference to be drawn from
the VA Hospital’s ordering of chest x-rays is that the VA Hospital
did not receive the BWVH x-rays. Because all reasonabl e inferences
must be drawn in Ms. Dickey's favor, we conclude that she has
denonstrated that there is a genuine issue of material fact as to
whet her the BMH x-rays were sent to the VA Hospital. Accordingly,
we find that the district court erred in concluding that no issue
of material fact existed with respect to whether BIMVH breached its

duty of care.!?

1 Ms. Dickey also argues that there is a genuine issue of material fact
as to whether Dr. Lanb told Dr. Washington, the VA Hospital's “officer of the
day” on the day M. D ckey was transferred, about the questionable mass. 1In his
deposition testinony, Dr. Lanmb specifically stated that he told Dr. Washi ngton
about the questionable nass. Dr. Washington, however, has no present
recollection of the conversation, and the VA Hospital’'s standard form for
recording such a “tel ephonic transfer” has been |lost by the VA Hospital. The
nere fact that Dr. Washi ngton does not renenber the all eged phone conversati on,
however, is not enough, by itself, to create a genuine issue of material fact.
Rule 56 requires that the party opposing summary judgment point to specific
evidence that creates a genuine issue of material fact. See Posey v. Skyline
Corp., 702 F.2d 102, 105-06 (7th G r. 1983).
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C.
We next address whether there is a genuine issue of materi al
fact as to whether BMH s al |l eged breach of duty proximtely caused
M. Dickey's injuries. To prove proxinmate cause, the plaintiff

must show sone reasonabl e connecti on bet ween t he def endant’ s breach

and the danmage that the plaintiff has suffered. Brunhamv. Tabb
508 So.2d 1072, 1074 (M ss. 1987). To survive sunmary judgnent,
the plaintiff nmust nmake a showi ng that “affords a reasonabl e basis
for the conclusion that it is nore |likely than not that the conduct
of the defendant was a cause in fact of the result. A nere
possibility of such causation is not enough.” 1d. In a nedica
mal practice case, this neans that the plaintiff nust produce
evidence that “in the absence of the all eged nal practice, a better
result was probable, or nore likely than not.” Drunmond, 627 So. 2d

at 270 (quoting Ladner v. Canpbell, 515 So.2d 882, 889 (M ss.

1987)). As above, expert testinony is generally necessary to make

such a show ng. Palner v. Anderson Infirmary Benevol ent Ass’n, 656

So.2d 790, 795 (M ss. 1995); Drummond, 627 So.2d at 270.
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In this case, Ms. D ckey argues that BMH s failure to forward
the x-rays and x-ray report delayed the diagnosis of M. Dickey s
cancer until it had progressed to an al nost untreatable stage. In
support of her argunent, Ms. Dy ckey relies on the deposition
testinony of Dr. Denpsey, the radiologist at the VA Hospital.
After review ng Dr. Denpsey’s testinony, we agree with Ms. D ckey
that Dr. Denpsey’s testinony makes clear that had he seen either

the BWMH x-rays? or the BWH x-ray report,® he would have ordered

2 Wthrespect tothe failure to forward the x-rays, Dr. Denpsey testified

as fol |l ows:

Q Now, if you had that filmavailable in ‘92, as well as your filns
and prior films, what would you have reconmended that a clinician
do?

MR, DUNBAR: Obj ection, foundation

A Well, | would have recommended what they recommended, a CT scan and
a bronchoscopy.

Q So, if you had had available to you the filnms fromBaptist Menori al
Hospital from 1992, vyou would have recommended a CT and
bronchoscopy, is that correct?

A Yes.

* *x %

Q How woul d you describe [the BMH x-rays] if you were dictating a
report on that, the one you call nore suspicious?

A Exactly the way they did: suspicious for neoplasm and that reaches
anot her threshold that [the VA x-rays] didn't.

R at 763, 767.

8 Wth respect to BW s failure to forward the x-ray report, Dr. Denpsey

testified:

Q Have you seen this report from[BWH, Xx-ray report done by Dr. C M
Jordan fromthe July, ‘92, x-ray?

Yes.
Do you agree w th what he found?
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addi tional tests that probably woul d have reveal ed t he questi onabl e
mass. Dr. Denpsey’s testinony further creates a genuine issue of
fact regardi ng whet her the questionabl e mass reveal ed by t he BIVH x-

rays devel oped into the cancer that ultimately caused M. D ckey’s

deat h. ¢

A Yes.

Q If, in fact, this x-ray report had conme along to this hospital with
the patient and you had been given this chest x-ray report, would
you have al so nmade sure that a CT scan was done?

A Yes.

MR, DUNBAR: | object to the form

Q And that would be true, regardl ess of whether or not you received
the actual x-rays from[BwvH ? .

A Yes.

Q And i n your opinion, woul d the chest CT scan at that time have shown
a cancer?

A Pr obabl y.

R at 791-92.

4 Dr. Denpsey testified:

Q Now, this one that we call the questionable nass in the 1993 film
has been subsunmed by the bigger nass, is that correct?

Ri ght .

Does that indicate to you that this questionable mass in 1992 was,
in fact, cancer?

Possi bl y.
More probabl e than not?

A There is a high probability Iooking in retrospect, nowthat we have
all of the information.

Q A high probability that this was, in fact, the beginning of the
| arger cancer over here?

A Ri ght .



In response, BMH contends that Ms. D ckey has not proven
causati on because the diagnosis of M. D ckey’'s cancer shoul d have
been nmade based on the ER record notation and the oral
communi cation by Dr. Lanb to Dr. Washington. In other words, BM
argues that the negligence of VA Hospital and its staff was the
true cause of M. Dickey' s del ayed diagnosis. It is hornbook | aw,
however, that another party’'s subsequent negligence does not
necessarily sever the chain of causation. Ms. D ckey had the
burden to denonstrate a reasonabl e basis for the conclusion that it
is probable that BMH s breach was a proxi mate cause, not the sole
cause, of the delayed diagnosis of M. Dickey's cancer. In this
respect, the testinony of Dr. Denpsey clearly establishes that a
genui ne i ssue exists as to whether BMH s all eged failure to forward
the x-rays and x-ray report proximtely caused the delayed

di agnosi s. °®

Q And you woul d agree that this is one centineter or |ess?
A Sonething |ike that.
Q Wul d you agree that it was probably Stage | at that tine?
A Ri ght .

R at 769-70

Addi tional information introduced by Ms. Dickey established the survival
rates for lung cancer diagnosed and treated during Stage 1 versus |ung cancer
di agnosed and treated during Stage 3. BWH did not challenge this testinony
before the district court or on appeal

5> Moreover, contrary to what BVH inplies, Dr. Denpsey testified that, if
he had been told only what was in the ER record or what Dr. Lanb told Dr.
Washi ngton, he still would not have nmade the diagnosis or ordered a CT scan

Q If they come with the patient, it is the duty of the enmergency room
physician of the VA Hospital to read the records to see what the
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V.

For the reasons set forth above, the judgnment of the district

court

is REVERSED and this case is REMANDED to the district court

for further proceedings not inconsistent with this opinion.

REVERSED;, REMANDED.

A

man’'s past history is, is that true?

Ri ght .

If they had read this records, they woul d have seen that he had a
guestionable nmass in his right lung, according to the radiologist’s
findings in Ox<ford, is that true?

Ri ght .

And what woul d you have done at that point if that information had
been rel ayed fromthe energency roomdoctor in Menphis to you? You
woul d have run an x-ray, wouldn't you?

Ri ght .

And if that x-ray report was run -- excuse ne, if the x-ray series
was run and you didn't see anything, then there wouldn't be a CT
scan, would there, done here at this hospital ?

well, if | didn't have the filnms fromdown there, yes.

Further -- let’s make sure that we are clear on that -- if you had
run a chest x-ray here at the VA Hospital in July of 1992 and the
results came out just like they did, where you didn't see any
evi dence of a pul nonary mass, then there woul d be no CT scan run?

MR COCKE: Are you asking himto ignore the x-rays from|[BWVH ?

If I had the filns from[BWH, the indication for the CT scan was on
t hem

R 4 at 786-87.



RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting:

Because Baptist Menorial Hospital’s (BWH) transfer of the
energency room report, noting the questionable mass in D ckey's
right lung, to the VA Hospital, along with BWH s tel ephone call to
the VA Hospital, describing Dickey's condition, including the
| ocation of the questionable mass, satisfied BMH s duty to
comuni cate all of D ckey's pertinent nedical conditions to the VA
Hospital, | respectfully dissent.

BWH s duty of care in this situation, was, as the district
court correctly held, “the duty to communicate all of [D ckey’s]
pertinent nedical conditions to the transferee hospital”. Dickey
v. Baptist Menorial Hospital-North M ssissippi, 1996 W. 672121, *5
(N.D. Mss. 1996). The energency roomreport transferred to the VA
Hospital communi cated all of Dickey’ s pertinent nedical conditions,
i ncl udi ng a questionable mass in the right lung. The report noted:
“CxR [chest x-ray] - Pathalogy Rt. Chest ? [questionable] mass in
Ri ght - Radi ol ogi st’ s report”.

Additionally, as the majority correctly concludes, thereis no
genui ne i ssue of material fact as to whether Dr. Lanb, the treating
physician at BMH, told Dr. Washington, the VA Hospital’'s “officer
of the day”, about the questionable mass during the tel ephone cal
arranging for Dickey s transfer to the VA Hospital.

In his deposition, Dr. Lanb agreed that he would fall bel ow

his standard of care if he did not tell the VA physician about the



mass on Dickey’'s |ung. Dr. Lanb testified that, in his
conversation with Dr. Washington, he “reviewed the findings in the
case, what his presentation was, what we had found including the
chest x-ray report. | reviewed the lab work and | told her that
[ Di ckey] requested adm ssion and | felt he was stable for transfer
if he wanted to cone”. And, when asked “did you inform Dr.

Washi ngt on about the questionable mass on the lung as well as the

cardiac situation?”, Dr. Lanb replied, “I did”. (Enphasis added.)
Accordingly, BMH communicated all of Dickey' s pertinent
medi cal conditions to the VA Hospital. Therefore, as a matter of

| aw, no breach of duty occurred and the sunmary judgnent for BM

should be affirnmed. | respectfully dissent.



