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DAVIS, G rcuit Judge:

M ssi ssi ppi state prisoner Robert Mtchell Pitts appeals from
the district court's denial of his habeas corpus petition filed
pursuant to 28 U.S.C. § 2254. Pitts alleges that the prosecutor in
his state trial inproperly inpeached him using his post-Mranda!
silence, in violation of Doyle v. Chio, 426 U S. 610, 619-20, 96
S.C. 2240, 2245-46, 49 L.Ed.2d 91 (1976). Concl udi ng that the
prosecutor's questions and cormments do not violate Doyle, we affirm
the judgnent of the district court and deny the wit of habeas

cor pus.

This case arises from an incident occurring in the early

nmorni ng of January 14, 1990, in a rural part of Wayne County,

IMranda v. Arizona, 384 U S. 436, 86 S.C. 1602, 16 L. Ed.2d
694, (1966).



M ssissippi. Pitts had been deer hunting and two of his dogs were
| oose. He received a report that his dogs were at the hone of 68-
year-old Pauline Smthinger and her 77-year-old cousin, Roy
Baggett. Pitts was told that Smthinger had tied up the dogs and
was going to kill themunl ess the owner cane for them Around one
o'clock in the norning, Pitts went to Smthinger's hone. Finding
the gate to Smthinger's yard | ocked, Pitts shot off the lock with
his rifle. He then went in and retrieved his dogs.

There is sone di spute as to what happened next, as Pitts's and
Smthinger's versions of the events conflict. At trial, Pitts
testified that Smthinger cane out of her house trailer and yelled
obscenities at himas he attenpted to explain that he was there to
pick up his dogs. He further testified that Baggett canme out of
the trailer with a pistol and began shooting at him Pitts then
retrieved his rifle from his truck, where he had put it after
shooting the I ock. According to Pitts, Smthinger grabbed the
rifle barrel and shook it. While Smthinger was shaking the rifle,
it went off several tines, striking Baggett in the armand severing
an artery. Pitts testified that he offered to bring Baggett to the
hospital, but Smthinger refused. Pitts then went back to his deer
canp and went to sl eep. Baggett bled to death several hours | ater.

Smthinger testified that she was awakened early the norning
of January 14 when Pitts cane to her house to get his dogs. She
told himthat it was late and urged himto cone back at a nore
reasonable time. She testified that Pitts was holding arifle and

had his finger on the trigger. Baggett then cane out of the house



and Pitts turned and pointed his rifle at him?2 Smthinger grabbed
the rifle so that it would fire into the air, but Pitts shook her
away. Pitts then shot Baggett. Smthinger testified that Pitts
did not offer to help Baggett, but instead got into his truck and
drove away.

Later that norning, Sheriff Marvin Farrior went to Pitts's
deer canp and arrested him After being advised of his Mranda
rights, Pitts first told the sheriff that he did not know what the
sheriff was tal king about. The sheriff then told Pitts that he
woul d need to see the gun that he had with hi mthe previous night.
Pitts then told the sheriff that "a nman cone out on [ne]. The man
cone out on ne with a gun." The sheriff asked what kind of gun,
and Pitts replied "a pistol.” Pitts made no further statenents
regardi ng what happened at Sm thinger's hone.

Pitts was indicted and tried for nurder. Pitts's defense at
trial was that his rifle accidentally discharged during his tussle
wth Smthinger. During direct exam nation of Sheriff Farrior, the
prosecution elicited testinony that after being read his Mranda
rights, Pitts stated that "a man cone out on him The man cone out
on ne wth a gun.” The prosecutor then inquired whether Pitts had
told the sheriff about Baggett firing the gun or Smthinger
grabbing the rifle while the shots went off. The sheriff responded

that "[h]e didn't tell ne anything about that."

2Sm thinger testified that Baggett had a pistol tucked in his
belt, but that he never raised it at Pitts, and certainly never
fired it at him Smthinger testified that Baggett had fired the
pistol earlier in the evening to scare away coyotes.
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The prosecution asked simlar questions of Pitts on
cross-exam nation. Pitts responded that "I didn't tell the sheriff
nothing else after I told himhe conme on ne with a pistol." During
closing argunent, the prosecutor returned to Pitts's failure to
include the accidental nature of the shooting in his original

statenent to Sheriff Farrior, arguing that:

The sheriff said, | have a warrant for your arrest, M. Pitts.
He said, | don't know what you are tal king about. He didn't
say, oh, sheriff, it was a terrible accident. | don't know
what you are tal king about, he said.... He told the sheriff,

he canme on ne with a gun. He didn't say it was an accident.

He didn't say Ms. Pauline [ Smthinger] had her finger on the

trigger and fired the gun. He didn't say it occurred during

a tussle. Al he said was, he cane on ne with a gun.

The prosecutor then suggested that sone tine after speaking with
the sheriff, Pitts learned that the pistol had been fired and
fabricated the story about Baggett firing to conform with the
evi dence. Pitts's counsel failed to object to nobst of the
prosecution’ s questions and coments regarding om ssionsinPitts's
post -arrest statenent.

The jury convicted Pitts of mansl aughter, and he was sent enced
to 20 years inprisonnent. On direct appeal, the M ssissippi
Suprene Court affirnmed Pitts's sentence and conviction. Pitts's
counsel did not raise the Doyle issue on direct appeal. Pitts then
filed a state habeas corpus petition, arguing for the first tinme
that the prosecutor's statenents regardi ng his post-Mranda sil ence

vi ol ated Doyl e. The M ssissippi Suprene Court denied Pitts's

petition, holding that Pitts's habeas clains were "barred from



consi deration by Mss.Code Ann. § 99-39-21% and fail to present a
substantial showing of the denial of a state or federal right as
required by M ss.Code Ann. § 99-39-27."4
Pitts then filed a federal petition for wit of habeas corpus.

In his report and recommendati on, the nagi strate judge, concl udi ng
t hat the prosecutor inpeached Pitts on his post-M randa statenents,
rather than on his silence, recommended that Pitts's petition be
denied. The district court adopted the nagistrate judge's report
and recomendati on and added that even if there was Doyle error, it
did not justify habeas relief because it did not influence the
jury's verdict. See Brecht v. Abrahanson, 507 U S. 619, 626, 113
S.C. 1710, 1716, 123 L.Ed.2d 353 (1993) (announcing standard of
review of Doyle error in habeas cases). Pitts tinely appeal ed.

1.

A

3Section 99-39-21(1) provides that:

Failure by a prisoner to raise objections, defenses
clains, questions, issues or errors either in fact or | aw
whi ch were capable of determnation at trial and/or on
direct appeal, regardless of whether such are based on
the l aws and the Constitution of the state of M ssissipp
or of the United States, shall constitute a waiver
t hereof and shall be procedurally barred, but the court
may upon a showi ng of cause and actual prejudice grant
relief fromthe waiver.

4Section 99-39-27(5) provides, in relevant part, that:

Unless it appears fromthe face of the application ...
that the clainms presented by such are not procedurally
barred under section 99-39-21 and that they further
present a substantial show ng of the denial of a state or
federal right, the court shall by appropriate order deny
the application.



Before addressing the putative Doyle violation, we nust
consider the state's argunent that Pitts's petition was properly
di sm ssed because of a procedural default. W reviewthe district
court's denial of federal habeas relief based on a state procedural
ground de novo. Li vi ngston v. Johnson, 107 F.3d 297, 311 (5th
Gr.1997); Anmos v. Scott, 61 F.3d 333, 338 (5th Cr.1995). As
descri bed above, Pitts's attorneys failed to object at trial to the
prosecutor's questions and coments and failed to raise his Doyle
argunent on direct appeal. Under the procedural default doctrine,
a federal court may not consider a state prisoner's federal habeas
claim when the state based its rejection of that claim on an
adequat e and i ndependent state ground. See Col eman v. Thonpson,
501 U. S 722, 750, 111 S. C. 2546, 2564, 115 L.Ed.2d 640 (1991);
Martin v. Maxey, 98 F.3d 844, 847 (5th Cr.1996).

Where, as here, a state court clearly and expressly states
that its judgnment rests on a state procedural bar, a presunption
arises that the state court decision rests on independent and
adequate state | aw grounds. See Harris v. Reed, 489 U S. 255, 263,
109 S.Ct. 1038, 1043, 103 L.Ed.2d 308 (1989); Martin, 98 F.3d at
847. A defendant may rebut this presunption by establishing that
the procedural rule is not strictly or regularly followed by the
state courts. See Moore v. Roberts, 83 F.3d 699, 702 (5th
Cr.1996), cert. denied, --- U S ----, 117 S.C. 772, 136 L.Ed. 2d
717 (1997). Pitts, however, does not argue that 8§ 99-39-21(1) is
not strictly or regularly applied, and he therefore fails to rebut

t he presunption.



Nonet hel ess, Pitts may still prevail by denonstrating (1)
cause for the procedural default and actual prejudice as a result
of the alleged violation of federal law or (2) that failure to
consider his clains will result in a fundanental m scarriage of
justice. See Coleman, 501 U. S at 750, 111 S.C. at 2564. Pitts
attenpts to denonstrate cause by arguing that his attorney's
failure to object and raise the Doyle issue on appeal constituted
i neffective assistance of counsel. See Coleman, 501 U S. at 753-
54, 111 S. C. at 2566-67 ("Attorney error that constitutes
i neffective assistance of counsel is cause.").

To establish ineffective assistance of counsel, Pitts nust
show that (1) his counsel's performance was deficient and (2) the
deficient performance prejudiced his defense. See Strickland v.
Washi ngton, 466 U. S. 668, 687, 104 S.Ct. 2052, 2064, 80 L. Ed.2d 674
(1984). In determning whether an attorney's performance is
deficient, "a court mnust indulge a strong presunption that
counsel's conduct falls within the wde range of reasonable
pr of essi onal assistance; that is, the defendant nust overcone the

presunption that, under the circunstances, the challenged action

m ght be considered sound trial strategy." |d. at 689, 104 S. C
at 2065 (internal quotation omtted). "Qur scrutiny of counsel's
performance [is] "highly deferential,' and we nust nmake every

effort "to elimnate the distorting effects of hindsight, to
reconstruct the circunstances of counsel's chall enged conduct, and
to eval uate the conduct fromcounsel's perspective at the tine."' "

Mtley v. Collins, 18 F.3d 1223, 1226 (5th Cr.) (quoting



Strickland, 466 U S. at 689, 104 S.Ct. at 2065), cert. denied, 513
US 960, 115 S.Ct. 418, 130 L.Ed.2d 333 (1994). If, and only if,
"we adj udge counsel's performance to have been deficient, then we
must determ ne whether there exists a reasonabl e probability that
but for the conpl ai ned-of error the outcone of the trial or appeal
woul d have been different." Sharp v. Johnson, 107 F. 3d 282, 286 n.
9 (5th Gir.1997).

For reasons that follow, we conclude that the prosecutor's
questions and comments did not viol ate Doyl e and, accordi ngly, that
Pitts's attorney was not deficient in failing to object to the
coments and to raise the Doyle issue on appeal. See Turner v.
Johnson, 106 F.3d 1178, 1187 (5th G r.1997).

B

In Doyl e, the Suprene Court held that a prosecutor's use of
a defendant's post-arrest, post-Mranda silence for inpeachnent
vi ol at ed due process. As subsequent cases have made clear, Doyle
forbids the governnent's exploitation of silence after the
gover nnent has hel ped i nduce that silence by i nform ng a def endant
of hisright toremain silent. Jenkins v. Anderson, 447 U S. 231,
240, 100 S.Ct. 2124, 2130, 65 L. Ed. 2d 86 (1980) (Pre-arrest silence
may be used for inpeachnent because "no governnental action i nduced
[the defendant] to remain silent before arrest"); Fl et cher .
Weir, 455 U S. 603, 606, 102 S. C. 1309, 1311, 71 L.Ed.2d 490
(1982) (per curianm (Post-arrest statenents nade before Mranda
war ni ngs are given may be subject to prosecutorial comment).

In Anderson v. Charles, 447 U.S. 404, 408, 100 S. Ct. 2180,



2182, 65 L.Ed.2d 222 (1980) (per curiam, the Suprene Court
expl ai ned t hat when a def endant makes a post-M randa st atenent that
is inconsistent with his testinony at trial, Doyle does not bar
i npeachnent based on the prior inconsistent statenents. The Court
r easoned:
Doyl e bars the use against a crimnal defendant of silence
mai ntai ned after receipt of governnental assurances. But
Doyl e does not apply to cross-exam nation that nerely i nquires
into prior inconsistent statenents. Such questioni ng makes no
unfair use of silence, because a defendant who voluntarily
speaks after receiving Mranda warni ngs has not been induced
toreminsilent. As to the subject matter of his statenents,
t he defendant has not remained silent at all.
| d. (enphasis added).
However, Charl es does not nean that anytinme a defendant nakes
a post-Mranda statenent the prosecution has carte bl anche to use
the defendant's silence to inpeach him See, e.g., United States
v. Laury, 985 F.2d 1293, 1303-04 (5th Cr.1993) ("That [the
defendant] did not remain conpletely silent following his arrest
did not give the prosecutor unbridled freedomto inpeach [him by
comenting on what he did not say followng his arrest."). Were
prosecutorial comments are "desi gned to draw neani ng fromsil ence,"
Charles, 447 U S. at 409, 100 S.Ct. at 2182, they remain subject to
the rule in Doyle. In other words, prosecutorial statenents that
are either intended to or have the necessary effect of raising a
negative inference sinply because of the defendant's exercise of
his right to remain silent are prohibited. However, where a
prosecutor's questions and coments are ained at eliciting an

expl anation for an arguably prior inconsistent statenent, no Doyl e

viol ati on occurs. | d.



While this distinction may at tinmes be subtle, see Smth v.
Cadagin, 902 F.2d 553, 557 (7th G r.1990) ("Certainly there is a
fine line between inpeachnent by showi ng a curious inconpleteness
in a suspect's story and inpeachnent from silence.") (quoting
Phel ps v. Duckworth, 772 F.2d 1410, 1421 (7th G r.1985) (en banc)
(Easterbrook, J., concurring)), evaluating the prosecutor's
comments in the context of the entire record resol ves nost cases.
As we have previously explained:

The alternative tests for determ ning whether a prosecutor's

or witness's remarks constitute comment on a defendant's

silence are whether the "manifest intent" was to coment on
the defendant's silence or, alternatively, whether the
character of the remark was such that the jury would

"naturally and necessarily" construe it as a comment on the

defendant's silence. Both the intent of the prosecutor and

the character of the remarks are determ ned by review ng the
context in which they occur, and the burden of proving such
intent is on the defendant.
United States v. Shaw, 701 F.2d 367, 381-82 (5th Cr.1983), cert.
denied, 465 U S. 1067, 104 S. C. 1419, 79 L.Ed.2d 744 (1984)
(quoted in Laury, 985 F.2d at 1303).

Qur Circuit has had few occasions to address the application
of Doyle to cases in which a defendant's post-arrest and tria
statenents, while not inpossible to reconcile, are arguably
I nconsi stent. In fact, only one opinion of this court, United
States v. Laury, is even analogous to the present scenario. I n
Laury, the defendant was arrested for bank robbery. At the tine of
his arrest and after being read his Mranda rights, Laury nade a
statenent to the police in which he adm tted nmaki ng nunmerous | arge
cash expenditures shortly after the date of the robbery but stated

that he obtained the noney for the purchases fromtwo jobs, his
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girlfriend, and his girlfriend s grandnother. At trial, Laury
asserted for the first tinme, as did three alibi wtnesses, that he
was out of town attending a cousin's birthday party on the date of
the robbery. On cross-exanm nation and in closing argunent, the
prosecutor nmade nuch of the fact that Laury had not included the
new alibi information in his original statenent to the police. 1In
hol di ng that the prosecutor's comments viol ated Doyl e, we reasoned
t hat because Laury's testinony at trial dealt wth subject
matt er—hi s whereabouts at the tine of the robbery—not addressed in
his post-arrest statenent, "nothing [he] told the FBlI agents was
inconsistent with his trial testinony that he was at a birthday
party on the date of the bank robbery."” Id. at 13083. Because
there was no inconsistency, we viewed the prosecutor's remarks as
coments on Laury's post-arrest silence in violation of Doyle. Id.
at 1303- 04.

Wil e instructive, Laury does not control this case. Laury
establi shes that where a defendant's testinony at trial deals with
subject matter not addressed in his post-arrest statenent, there
can be no inconsistency between the statenents and, therefore
Charles is inapplicable. Stated differently, where a defendant's
testinony at trial does not deal with the sanme subject matter as
his pre-trial statenent, a prosecutor's remarks on om ssions in the
pre-trial statement is considered a plea for the jury to infer
guilt or other negative inferences fromthe defendant's exercise of
his Fifth Amendnent rights. In essence, this is the necessary

corollary to the Suprene Court's pronouncenent in Charles that
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"[a]s to the subject matter of his statenents, the defendant has
not remained silent at all." 447 U S at 408, 100 S.C. at 2182
(enphasi s added).

In the present case, however, Pitts' post-arrest and trial
statenents concerned the sane subject matter—+the events | eadi ng up
to the shooting. The question we nust decide is whether Pitts's
statenent post-arrest—the victim "cone out on ne with a gun"—s
sufficiently inconsistent wth his trial testinony—Sm thinger shook
the rifle and the shooting was accidental +o0o conclude that the
prosecutor's coments were designed and had the effect of
hi ghl i ghti ng t he arguabl e i nconsi stency, rather than commenti ng on
Pitts's exercise of his right to remain silent.

Most courts to address simlar issues have held that where
post-arrest and trial statenents involve the sane subject matter
and where the post-arrest statenent is sufficiently inconplete as
to be "arguably inconsistent,” i.e. where the inplications of the
statenents, if not their |anguage, suggests they may be
i nconsi stent, Charles applies and comment upon the om ssions is
permtted.

For exanple, in Smth v. Cadagin, 902 F.2d 553 (7th G r. 1990),
the Seventh Circuit determned prosecutorial comment on a
defendant's om ssion in his post-arrest statenent did not violate
Doyl e. There, a defendant, charged with unlawful restraint and
intimdation arising from an incident in which he attenpted to
force a woman to acconpany him at gunpoint, nade a post-arrest

statenent that the situation "got out of hand." He then testified
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for the first time at trial that his actions were neant as a
"practical joke." The prosecutor cross-exam ned the defendant and
commented during closing argunent concerning his failure to tel
the police that his actions were neant as a practical joke. The
court reasoned that there was no Doyle violation because the
defendant "voluntarily comented upon his participation in the
i ncident and quite gratuitously characterized the event as one t hat
"got out of hand.’ At trial, he returned to the sane "subject
matter' ... and used another verbalization to characterize his
acts—a "practical joke.' " ld. at 559. Consequently, "[t]he
prosecutor's cross-examnation was |limted to the defendant's
earlier description of the encounter and was not ... an attenpt to
exploit the defendant's sil ence—+the gravanen of the error condemed
in Doyle." Id.

The Ninth Crcuit reasoned simlarly in United States v.
Makhl outa, 790 F.2d 1400 (9th G r.1986). There, the court found no
Doyle error where a defendant stated post-arrest that he
distributed cocaine in part because he had not anticipated being
detected and at trial clainmed for the first tinme that he had been
ent r apped. Noting Charles's observation that " "[a]s to the
subject matter of his statenents, the defendant has not remained

silent at all, t he court concl uded that both statenments "address
the subject matter of why he sold heroin" and were arguably
i nconsistent. 1d. at 1404 (quoting Charles, 447 U. S. at 408, 100
S.C. 2182). The court further explained that "once a defendant

makes post-arrest statenents that "may arguably be inconsistent
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wth the trial story,' he has raised a question of credibility.
The governnent, to provide all relevant evidence bearing on
credibility, "may probe all post-arrest statenents and the
surroundi ng circunmstances under which they were nmade, i ncluding
defendant's failure to provide critical details.' " Id. at 1404
(citations omtted).

Likewwse, in United States v. Butler, 924 F.2d 1124
(D.C.Cr.), cert. denied, 502 U S. 871, 112 S.C. 205, 116 L. Ed. 2d
164 (1991), a defendant charged with possession with intent to
distribute cocaine nade a post-arrest statenent that he obtained
the drugs froma known deal er and that he was "just getting ready
to drop it off." At trial, he testified for the first tine that,
inan effort to get even with the deal er, he took the drugs and was
heading to the police station to turn themin when he was arrest ed.
The D.C. Grcuit allowed cross-exam nati on on why the defendant did
not include that information in his original statenent to police,
explaining that "[t]he prosecutor was entitled to exam ne
[ def endant] regardi ng his anbi guous, if not inconsistent, statenent
to [the officer]" and that defendant's "initial omssion fromhis
expl anation of the pivotal fact ... is sinply not the kind of
"silence' protected under Doyle." |d. at 1129-30.

The Eighth Crcuit adopted this sane approach in United States
v. Schultz, 698 F.2d 365 (8th Cr.1983). There, a defendant
charged with attenpted extortion admtted post-arrest to picking up
a package of noney left by a bank manager who received a

t hreateni ng phone call and then testified at trial for the first
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time that he was in the areato neet a friend. The court held that
the prosecutor's comments on the defendant's failure to nention the
reason for his presence—+o neet a friend—+n his post-arrest
statenent did not violate Doyle. The court reasoned that "when
[ defendant] <chose to testify at trial, he was subject to
cross-exam nation with respect to his prior, arguably inconsistent
statenent concerning the sane subject matter." 1d. at 367.

Simlarly, in Giecov. Hall, 641 F.2d 1029 (1st Cr.1981), a
def endant was arrested outside a vehicle that the police had been
chasing fromthe scene of a robbery. Defendant nade a post-arrest
statenent that he did not knowthe owner of the getaway vehicle and
that he was a hitchhiker. At trial, he testified that he was
merely wurinating behind a building next to where the vehicle
stopped. The First Grcuit allowed prosecutors to inquire into why
he didn't include that information in his post-arrest statenent,
hol di ng that "once a defendant nakes post-arrest statenents that
may arguably be inconsistent with the trial story, inquiry into
what was not said at arrest nmay be designed not "to draw neani ng
from silence,” but to elicit an explanation for a prior
i nconsi stent statenent."” 1d. at 1034 (quoting Charles, 447 U. S. at
409, 100 S. Ct. at 2182).

W agree with the near uniform approach of our sister
circuits and hold that where a defendant's post-arrest statenent
addresses the sane subject matter as his trial testinony and is
arguably i nconsistent with that testinony, a prosecutor's questions

and comment s desi gned to highlight the i nconsistency do not viol ate

15



Doyl e. Such questions are sinply not designed to cause the jury to
infer guilt because of the defendant's exercise of his Fifth
Amendnent rights. Rather they are intended to probe and explain
the defendant's post-arrest statenent and the circunstances under
which it was made. Because a defendant has not remained silent as
to the subject matter of his post-arrest statenents, Charles, 447
US at 408, 100 S. C. at 2182 such questions do not use a
def endant's governnent-induced silence against him and, thus, do
not fall within the purview of Doyl e®

Applying this standard to the present case, we concl ude that
no Doyl e error occurred. Wiile Pitts's post-arrest statenent that
the victim"conme out on ne with a gun" and his trial testinony that
Sm t hi nger grabbed the gun and t he shooting was an acci dent are not
necessarily inconsistent, they do concern the sane subject matter
and their inplications are arguably inconsistent: Pitts's
statenent that the victimcane out with a gun suggests the shooti ng
may have been in self-defense, while his trial testinbny suggests
the shooting was accidental. Because the statenents concern the
sane subject matter and are arguably inconsistent, the prosecutor's
gquestions and comments regarding Pitts's failure to include facts

supporting the accidental nature of the shooting in his post-arrest

°Brecht v. Abrahanson, 507 U.S. 619, 113 S.C. 1710, 123
L. Ed. 2d 353 (1993) is not to the contrary. The issue in Brecht was
the standard for determ ning harml ess error for a "Doyle " error on
col l ateral review. The Suprene Court had no difficulty finding
Doyl e error because the petitioner nmade no statenent after he was
given his Mranda warnings and the prosecutor called this fact to
the jury's attention. The court concluded, however, that the error
was harm ess because it did not "substantially influence" the
jury's verdict.
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statenent do not violate Doyle. Pitts waived his right to remain
silent as to the subject matter of his post-arrest statenent, and
the prosecutor's coments can fairly be described as designed to
hi ghl i ght the arguabl e inconsistency between Pitts's statenents,
rather than drawi ng sone inference fromhis exercise of his Fifth
Amendnent rights.

L1l

Because the prosecutor’'s comments did not violate Doyle, Pitts
has failed to denonstrate ineffective assistance of counsel or
ot her cause for his failure to object to the prosecutor's coments
inatinmely fashion. Accordingly, Pitts's application for federa
habeas relief is barred by the procedural default rule, and the
district court's judgnent denying his habeas petition is AFFI RVED,

AFFI RVED.

DeMOSS, Circuit Judge, Specially Concurring:

| agree with the majority that we should affirmthe judgnent
of the district court which deni ed habeas relief. However, | agree
for reasons which are different from those expressed by the
maj ority.

In ny view, this case is controlled by the Supreme Court's
decision in Brecht v. Abrahanson, 507 U. S. 619, 113 S.C. 1710, 123
L. Ed. 2d 353 (1993), both as to whether a Doyle! error occurred in
Pitts' trial, and as to whether the occurrence of such error

justified reversal of the state conviction on collateral review by

Doyl e v. Chio, 426 U S. 610, 96 S.Ct. 2240, 49 L.Ed.2d 91
(1976).
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the federal courts under habeas corpus.

The circunstances involved in the instant case and in Brecht
are strikingly simlar. Both cases involve state prosecutions for
mur der in which the defendant took the stand at trial and testified
as to circunstances which he clained show that the shooting was
acci dent al . In both cases, the defendant nore or |less admtted
firing the fatal shots. In both cases, there was significant
testinony as to the defendants' actions (after the shooting, but
before arrest), which tended to contradict their respective clains
of accident. In both cases, on cross-exam nation, the prosecutor
asked the defendant whether he had told the arresting officer, or
anyone el se, anything about the accidental circunstances which he
nowclainmed at trial. Additionally, in Pitts' case, the prosecutor
asked the arresting officer on direct exam nati on whether Pitts had
spoken about accidental circunstances.

In holding that Doyle error did occur in Brecht, the Suprene
Court drew a distinction between proof of the defendant's conduct
and statenents before the tine he received his Mranda? war ni ngs,
and proof of the defendant's conduct and statenents after he
received the Mranda warnings. The Suprene Court stated:

On the other hand, the State's references to petitioner's

silence after that point in tinme [when the Mranda warnings

were given] or nore generally to petitioner's failure to cone
forward with his version of events at any tine before trial

crossed the Doyle line. For it is conceivable that, once
petitioner has been given his Mranda warning, he decided to

stand on his right to remain silent because he believed his
silence woul d not be used against himat trial.

M randa v. State of Arizona, 384 U. S. 436, 86 S.Ct. 1602, 16
L. Ed. 2d 694 (1966).
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Brecht, 113 S. . at 1717 (internal reference omtted). In ny
view, Brecht is on point. As in Brecht, the prosecutor in our case
was clearly attenpting to show (during both his direct questioning
of the arresting officer and his cross-exam nation of Pitts) that,
followng Pitts' arrest and his receipt of the Mranda warning,
Pitts did not speak about the very accidental circunstances of
whi ch he chose to speak at trial. |In ny book, remaining silent and
not speaking are one and the sane thing.

To circunvent Doyle and Brecht, the majority would fashion a
new rul e prem sed upon an extension of the Suprene Court's hol di ng
in Anderson v. Charles, 447 U S. 404, 100 S.C. 2180, 65 L.Ed.2d
222 (1980) (holding that Doyl e does not apply to cross-exam nation
that nerely inquires into prior inconsistent statenents). The
majority's new rule wuld extend the Charles holding to
ci rcunst ances when the Court can concl ude that a defendant's tri al
statenents are "arguably inconsistent”™ with his prior statenents.
For the followi ng reasons, | cannot concur in this new rule:

a. Neither in Charles, nor in any | ater decision, has the

Suprene  Court recognized the concept of "arguabl e

i nconsi stency. "

b. Prior to this opinion, no case in the Fifth Grcuit

has recogni zed the concept of "arguable inconsistency" as a

basis for applying the Charles exception to Doyl e.

c. The decision of the Fifth Crcuit in United States v.

Laury, 985 F. 2d 1293 (5th G r.1993), clearly holds that actual

i nconsi stency between a post-arrest statenent and a trial

statenent is essential before the prosecutor can cross-exam ne

the defendant in regard thereto. Laury, 985 F.2d at 1303

(" Therefore, nothing Laury told the FBI agents was

inconsistent with his trial testinony that he was at a party

on the date of the bank robbery. The prosecutor did not
coment on what Laury told FBI agents, but on what he did not
tell them™")
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d. All of the cases fromother Crcuits upon which the
majority relies for its concept of "arguable inconsistency”
were decided before the decision of the Fifth GCrcuit in
Laury. Tellingly, Laury does not cite any of the cases upon
which the majority now seeks to rely for its new rule.

e. The Suprenme Court's Brecht decision (April 1993) cane
after the Fifth GCrcuit's Laury decision (March 1993), and
after all of the Grcuit Court decisions cited by the majority
in support of its "arguabl e inconsistency” rule.

f. The defendant in Brecht testified at trial as to
ci rcunst ances whi ch he cl ai ned showed t hat the shooti ng was an
accident. Yet, in deciding the case, the Suprene Court did not
cite, or refer to, any of the Crcuit Court decisions which
articulate the "arguably inconsistent” theory, upon which the
majority nowrelies. Brecht's testinony at trial was just as
"arguably inconsistent”™ with his prior silence as was Pitts'
testinony at trial with his prior silence.

. The concept of "arguable inconsistency"” is fraught
with anbiguity and borders upon being an oxynoron3. For
Statenent A to be inconsistent wwth Statenent B, all or sone
portion of Statenment A nust contradict all or sone portion of
Statenent B. If Statenent B speaks to a fact or condition not
mentioned in Statement A, these two statenents are not
i nconsistent as to that fact. The holding in Charles tal ks of
“prior inconsistent statenents" not of "prior inconsistent
silence." The majority's newrule would, in effect, convert
Pitts' silence into a statenent.

G ven Laury's controlling precedent in this Grcuit, and the
total absence of any recognition of the concept of "arguable
i nconsi stency" by the Suprene Court, | cannot concur with the
majority opinion. | do not think it is the role of this panel to
create a newrule that results in a determ nation that there was no
Doyl e error, particularly in a case which is before us on habeas
corpus collateral review

Qoviously, if I amright and there was Doyle error in this

A figure of speech in which antithetical incongruous terns
are conbi ned. Webster's Il New Riverside University Dictionary
(1984).
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case, we nust then address the holding for which Brecht is best
known and determ ne whether or not Pitts sustained his burden of
show ng that the Doyle error commtted by the prosecutor in his
state trial "had substantial and injurious affect or influence in
determning the jury's verdict." Brecht, 507 U S at 637, 113
S.C. at 1722. Upon review ng the record as a whole, | concl ude
that there i s adequate adm ssi bl e evi dence upon which a reasonabl e
jury could find that the shooting was not an accident, as is
contended by Pitts.

First, and forenpost, Pitts' testinony that his rifle fired
accidentally during a struggle with Pauline Smthinger (who grabbed
his rifle and attenpted to take it away from hin) is directly
contradi cted by Smthinger's testinony. Smthinger testifiedthat,
whil e she did grab the rifle, Pitts slung her away fromit and the
shots cane after she had turned | oose of the rifle. The jury was
presented, therefore, with a credibility choice between the two
versi ons.

Furthernore, Pitts' actions after the shooting and before his
arrest (proof of which are clearly adm ssible under Brecht) could
reasonably lead the jury to conclude that the shooting was not an
accident. Pitts did not seek help, he did not summon the police
(al though he had a CB radio in his truck), and he did not wait at
t he scene. I nstead, he went back to his canp and hid the rifle
whi ch had fired the shot, which caused the wound that caused the
victimto bleed to death.

Consequently, | conclude that the Doyle error which did occur
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at Pitts' trial "did not substantially influence the jury's
verdict" so as to entitle Pitts to relief. This is the sane
conclusion which the trial court reached in denying Pitts any

habeas corpus relief, and I would affirmon this sane basis.
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