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BENAVI DES, Circuit Judge:

This appeal involves whether an Admnistrative Law Judge
("ALJ") properly awarded attorney's fees to a claimnt under
Section 28 of the Longshore and Harbor Wrkers' Conpensation Act,
33 U.S.C. 88 901-50. The ALJ's award was affirnmed as a matter of
| aw by the United States Departnent of Labor Benefits Review Board
(the "Board") when the Board did not act on the petitioners' appeal
Wi thin one year. See Omi bus Appropriations for Fiscal Year 1996,
Pub.L. No. 104-134, § 101(d), 110 Stat. 1321-219 (1996). Because
we concl ude that the award of attorney's fees was not authorized by
statute, we grant the petition for review

| .

On April 25, 1989, Rodrigo J. Perez injured his right knee and
| ower back whil e working for FMC Corporation ("FMC') on an of fshore
platform In June 1989, FMC vol untarily began payi ng Perez nedi cal

benefits and weekly conpensation wunder the Texas workers'



conpensation regi ne. The weekly conpensati on was nade retroactive
to the date of injury. I n August 1989, FMC began payi ng Perez
tenporary total disability benefits under the LHWCA. Not until two
years later, on August 14, 1991, did Perez file a formal claimfor
conpensati on under the LHAMCA. In that claim he asserted that he
was entitled to a higher weekly conpensation rate than the rate
paid by FMC, and al so that he was pernmanently disabled. FMC did
not formally controvert the claim but continued its voluntary
paynments to Perez under the LHWCA

From 1991 through Decenber of 1993, Perez attended a
vocati onal rehabilitation program sponsored by the Texas
Rehabilitation Comm ssion and adopted and funded by the United
States Departnent of Labor's Ofice of W rkers' Conpensation
Pr ogr ans. Perez reached naxi mum nedical inprovenent, and his
disability status becane permanent, in February 1993. FMC
continued to pay disability benefits after Perez's injury becane
per manent .

A dispute devel oped between the parties regardi ng whether
Perez's vocational rehabilitation training would enable him to
achieve his pre-injury incone | evels. The conpany mai ntai ned that
because of Perez's post-injury training, he would eventual ly regain
his pre-injury incone | evels. Nevertheless, the conpany conti nued
to pay weekly benefits for total disability until the parties
settled Perez's weekly benefit claim

On Cctober 29, 1993, the parties signed a witten settl enent

agreenent, which resolved Perez's weekly benefit clains. FMC



agreed to pay Perez a |unp sumof $70,000 and $10, 000 per year for
the follow ng seven years. In the settlenent agreenent, the
parties stipulated that "[a]ll benefits due have been paid." The
settlenment agreenent did not dispose of Perez's claim for
attorney's fees. The district director approved the settlenent
pursuant to Section 8(1) of the LHWA, 33 U S. C § 908(1). The
follow ng day, counsel for Perez submtted a fee petition to the
district director, asking for an award of $16,800. The district
di rector awarded counsel $9,712.50.
1.
Qur review is limted to determning "whether the Board
correctly concluded that the ALJ's order was supported by
substanti al evidence on the record as a whole and is in accordance

with the [aw Avondal e Indus., Inc. v. Drector, Ofice of
Wor kers' Conpensation Prograns, 977 F.2d 186, 189 (5th G r. 1992).
We conclude that the ALJ commtted an error of |aw by naking an
attorney's fees award w thout statutory authorization.

That a dispute existed as to the appropri ate anount of weekly
benefits or the claimant's disability status does not al one trigger
the LHANCA' s attorney's fees provisions. Rather, the LHWCA provi des
for the award of attorney's fees to an LHWCA claimant in only two
circunstances. Under Section 28(a), the claimant is entitled to
attorney's fees if the enpl oyer "declines to pay any
conpensation...." 33 U S.C § 928(a). An enployee may be entitl ed

to attorney's fees under Section 28(b) if, after an infornal

conference, the enployer rejects the recommendati ons of the Board



or conm ssioner; the enployer tenders an anmount in |lieu of the
recommendation; the enployee rejects the anount tendered by the
enpl oyer; the enployee hires an attorney; and the enployee
obt ai ns an anount greater than the anount tendered. 33 U S. C 8§
928(b). Thus, Section 28(b) gives an enpl oyer an opportunity to
avoid the paynent of attorney's fees by either (1) accepting the
Board's or Comm ssioner's recommendations or (2) refusing those
recomendations but tendering a paynent that is accepted by the
claimant. The statute expressly states that "In all other cases
any claim for l|legal services shall not be assessed against the
enpl oyer or carrier.” 33 U S C. 8§ 928(Db).

Nei t her of the express statutory provisions entitles Perez to
an award of attorney's fees in this case. The enployer did not
refuse to pay any conpensation, but voluntarily initiated tenporary
total disability benefits. When Perez reached nmaxi num nedi cal
i nprovenent in February 1993, the enployer continued to pay total
disability benefits. These paynents continued until the
settl enent. The parties state in the settlenent agreenent that
"all benefits due have been paid."

Perez argues that although FMC voluntarily paid tenporary
total disability benefits, it declined to pay "any conpensation”
for permanent total disability. He relies on cases suggesting that
if the enpl oyer pays one kind of disability benefit, but refuses to

pay another type, this nmay be the equivalent of not paying "any
conpensation” within the neaning of Section 28(a). See Nati onal

Steel & Shipbuilding Co. v. United States Dep't of Labor, Ofice of



Wor kers' Conpensation Prograns, 606 F.2d 875 (9th Cr.1979);
Presley v. Tinsley M ntenance Serv., 529 F.2d 433 (5th Cr.1976);
Baker v. Todd Shi pyards Corp., 12 Ben.Rev.Bd. Serv. (MB) 309 (My
14, 1980). Unli ke the enployers in those cases, however, FMC
continued to pay total disability benefits after Perez's disability
st at us becane permanent, and even thereafter, throughout the period
of his vocational rehabilitation. See Louisiana Ins. Guar. Ass'n
v. Abbott, 40 F.3d 122, 128 (5th G r.1994) (continuation of total
disability benefits during full-tinme rehabilitation was proper).
In other words, FMC never altered its course in making paynents
consistent with those due to a worker with a permanent tota
disability. If a claimant is entitled to a "total" disability
paynment, the anmount of the weekly benefit is the sane whether the
disability is tenporary or permanent. Conpare 33 U S.C. § 904(a)
wth id. 8 904(b). FMC did not refuse to pay permanent benefits
but in effect made such paynents through the date of settlenent.
An award of attorney's fees under Section 28(b) is
appropriate only if the di spute has been the subject of an informal
conference with the Departnent of Labor. See Todd Shi pyards Corp.
v. Director, Ofice of Wrkers' Conpensation Prograns, 950 F.2d
607, 610-11 (9th G r.1991). The present dispute settled before the
parties resorted to the Departnent of Labor's informal dispute
resol uti on nmechani sm
Because neither Section 28(a)'s nor Section 28(b)'s
requi renents were satisfied, the attorney's fees award was not

aut hori zed by statute. Accordingly, we grant the petition for



review and reverse the award of attorney's fees.



