UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-60590

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

FREDERI CK STEVENSON
al k/ a
FREDRI CK STEVENSON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Oct ober 17, 1997

Bef ore REYNALDO G GARZA, SM TH, and WENER, C rcuit Judges.
REYNALDO G GARZA, Circuit Judge:

This is an appeal fromthe United States District Court for
the Southern District of Mssissippi, Chief Judge WIIliam H
Bar bour, Jr., presiding. The Defendant-Appellant, Frederick
St evenson (“Stevenson”), was found guilty in June of 1996 on a one-
count indictnment in which he was charged with threatening to
assault a federal probation officer while she was engaged in her
official duties, in violation of Title 18, U S. C. 8115(a)(1)(B).
Judge Bar bour sentenced Stevenson to 36 nonths inprisonnment, a $50
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speci al assessnent, and a one year termof supervised rel ease, upon
conpletion of the jail sentence. Stevenson now appeals. Based on
our analysis of the pleadings, briefs, and record on file, we

AFFI RM t he deci sion of the district court.

Backgr ound
Frederick Stevenson was placed under the supervision of a
United States Probation Oficer nanmed Rebecca Hart Gorml ey
(“Gormey”) in Novenber of 1994. |In January of 1995, Stevenson was
taken into custody, a fact Gorm ey says she | earned of on January
30, 1995. According to the Appellant’s Brief, Stevenson tried to
contact Gormley on several occasions during his custody for the
purpose of finding out how his incarceration wuld affect his
federal probation. Stevenson clainms that he wote Gorm ey four or
five letters attenpting to contact her. The Plaintiff-Appellee’ s
brief states that Gorm ey received only one |etter (other than the
one which caused this controversy), and Gorm ey never visited
Stevenson in jail.
In March of 1995, Gorm ey received the followng letter from
St evenson:
Dear Rebecca,
This is Frederick. Say why the fuck you
won’t do your job, bitch. You need to
get your ass over here to see ne before |
beat the shit out of you. If you don’t
conply I will go through the notions of
what | just wote.
This letter frightened and alarned Gormey. In April of 1995,

St evenson acknowl edged that the letter was his creation to FBI
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agent Floyd Plumer (“Plummer”), and stated that he was sorry for
witing the letter. He further stated that he had no intention of
carrying out his threat, and that he wote the letter because he
wanted to get a response fromGormey. In June of 1995, Stevenson
sent a letter to Assistant U S. Attorney Dolan Self (“Self”)
apol ogi zing for the letter. These actions on the part of Stevenson
did not change Gormey’'s feelings of fear and al arm

On Septenber 7, 1995, Stevenson was indicted and charged with
threatening to assault a federal probation officer. At Stevenson’s
trial, agent Plumer testified that he acquired fingerprint and
handwriting sanples fromStevenson. An FBI fingerprint specialist
identified a latent fingerprint on the Iletter as matching
Stevenson’s prints, and an FBI docunent exam ner testified that the
contents of the letter and its envel ope were witten by Stevenson.
Plunmer also testified that Stevenson admtted witing the letter.
St evenson was subsequently found guilty by the jury on June 6,
1996, and Judge Bar bour handed down t he sentence previously |isted.
Stevenson tinely filed for an appeal, and the case now stands

before this Crcuit.

St andard of Revi ew
The standard of reviewwe apply is whether arational trier of
fact could have found that the evidence established guilt beyond a
reasonabl e doubt. United States v. Ivey, 949 F.2d 759, 766 (5th
Cr. 1991), cert. denied, 506 U S. 819 (1992). Al evidence and

inferences fromthe evidence are to be viewed in the |ight nost



favorable to the governnent. |Id.; United States v. Maseratti, 1
F.3d 330, 337 (5th Gr. 1993), cert. denied, 510 U.S. 1129 (1994).
The evidence need not exclude every reasonable hypothesis of
i nnocence or be wholly inconsistent with every concl usion except
that of guilt, and this court will accept all credibility choices
that tend to support the verdict. United States v. Pofahl, 990
F. 2d 1456, 1467 (5th Gr. 1993), cert. denied, 510 U S. 898 (1993).
In regard to sentencing, the standard of review for the
district court’s application of the sentencing guidelines is de
novo and the district court’s findings of fact are reviewed for
clear error. United States v. Wnbish, 980 F. 2d 312, 313 (5th Cr
1992), cert. denied, 508 U S 919 (1993). The district court’s
factual findings are not clearly erroneous if they are plausible in
light of the record read as a whole. United States v. Watson, 966
F.2d 161, 162 (5th Cr. 1992). The district court’s findings wll
be deened clearly erroneous only if the appellate court is l|eft
with the definite and firmeconviction that an error has been nade.

Alldread v. City of Grenada, 988 F.2d 1425, 1434 (5th Cr. 1993).

Di scussi on and Anal ysi s
1. The evidence supports the conviction.

St evenson cl ains that the governnent failed to prove he had
the necessary intent to be convicted under that statute. He
argues that his letter was nerely one witten out of frustration,
and that he intended that Gormley carry out her duties (as he saw

them rather than inpede the performance of her duties. He also



states that his incarceration nmade it inpossible for himto carry
out his threats toward Gormey. He states that these facts,
coupled with the fact that Gornml ey was an arned | aw enf orcenent
of ficer, showed a |l ack of necessary intent, and hence, his

convi ction should be overturned.

Stevenson did not cite a single case in his brief which
woul d support his argunents, and his argunents fail on their own.
First of all, it is certainly reasonable to believe that a person
who received a letter such as that which was sent to Gornl ey
woul d be frightened and intimdated fromperformng his or her
tasks, and that such fear and intimdation would be the goal of
the person who wote the letter. Under 18 U S.C. § 115(a)(1)(B)
the key point is whether the defendant intentionally comuni cated
the threat. The Ninth Crcuit has stated that the “only intent
requirenent is that the defendant intentionally or know ngly
communi cates his threat, not that he intended or was able to
carry out his threat.” United States v. Orozco-Santillan, 903
F.2d 1262, 1265 (9th Cr. 1990); see also United States v.
Roberts, 915 F.2d 889, 890 (4th G r. 1990), cert. denied, 498
U S 1122 (1991). This Circuit stated a simlar standard
regarding intent in the context of 18 U S.C. 8871, crimnalizing
threats to the President. United States v. Pilkington, 583 F.2d
746, 747 (5th Cir. 1978), cert. denied, 440 U S. 948 (1979)

All the governnent had to show was that this threat was
intentionally communicated, not that the threat was credi ble or

could be imediately carried out. This intent can be proven by



direct or circunstantial evidence which allows for an inference
of crimnal intent. United States v. Aggarwal, 17 F.3d 737, 740
(5th Gr. 1994). The content, tone, and | anguage of the letter
could certainly |lead a reasonable jury to infer that a threat was
intentionally made, and the fact that it was deliberately witten
by Stevenson and mailed to Gormley’s courthouse office only
serves to support the jury' s verdict.

Al so, the fact that Stevenson was in jail at the tine is
irrelevant, especially given that a reasonable person could fear
that the threatened viol ence woul d occur upon Stevenson’s
rel ease. Indeed, one could argue that the fact he was in jail
made the letter all the nore frightening, with Gormey living in
fear that Stevenson was simmering in his rage and hatred during
the I ong hours of bad food, cold showers, and weight-lifting that
make up a prisoner’s day, and that the rage he felt woul d expl ode
on her the second he was released fromjail. Therefore, his
i ncarceration does not destroy a possibility of crimnal intent
under the statute.

St evenson al so argues that he was only acting to inplore
Gormey to do her job rather than inpede her, and that Gormley’s
status as an arned and trai ned | aw enforcenent officer should
have |l ed her not to take the threat seriously. These argunents
are, respectively, silly and irrelevant, and have been di sposed
of in the previous analysis.

2. The sentence was appropriate.

Section 2A6.1(b)(2) of the statute states that if the



defendant’s actions were “a single instance evidencing little or

no deliberation,” his sentence should be adjusted downward four
| evel s, and the Background to the Application Note provides that
the likelihood that the defendant could carry out the threat can
be used to distinguish anong cases. U S . S. G 82A6.1(b)(2). In
Stevenson’s case, this would yield a sentence of 27-33 nonths,
| ess than the maximnumtermto which he was sentenced. Stevenson
argues (once again, wthout a single case cited to support his
point) that his action was an exanple of the single, spontaneous,
non-deliberated act that is supposed to yield a | ower sentence.
We believe that the district court conmtted no reversible
error in denying a reduction in sentencing. The facts argue
strongly agai nst Stevenson. His actions involved the deliberate
securing of stationary and postage, the conposition of a letter,
the search for an address, and the act of taking the letter to be
mai led. It was not a spontaneous, nonentary action done out of
opportunity or inpulse. There were many steps along the way in
whi ch he coul d have stopped hinself, but he didn’t. The fact
that this is only one letter does not win the day for Stevenson,
because the statute does not state that the fact an act is a
single instance in itself lowers the penalty. Further, his
subsequent apol ogies, even if they are sincere, do not change the
nature of what he did, and therefore should not enter into the
sentenci ng anal ysis. The findings of the district court are
pl ausi bl e, and do not rise to the |level of clear error.

In a simlar case, the United States District Court in



M nnesota refused to downwardly adjust the sentence of a man
(under 82A6.1(b)(2)) who sent threatening letters, on the ground
t hat

[ T] he process of obtaining an address,

conveyi ng his thoughts onto paper, taking

that paper to a nmail box, and nmailing the

| etter shows the deliberation that was

involved. This process is different than

maki ng a single oral threat on the spur of

the nonment, or other conduct which m ght

warrant the reduction.
United States v. Bellrichard, 801 F. Supp. 263, 265 (D. M nn.
1992), aff’'d 994 F.2d 1318 (8th G r. 1993), cert. denied, 510
US 928 (1993). Simlarly, the Ninth Crcuit held that a man
who, while drunk, sent several threatening, racist, and anti -
Semtic letters to various people had sufficient deliberation to
preclude reduction in sentencing. As that court stated, witing
such letters “does not require intelligent thought, it [does
require] sonme tine and attention,” and accordingly, the sentence
was not reduced. United States v. Sanders, 41 F.3d 480, 485 (9th
Cir. 1994), cert. denied, 514 U S. 1132 (1995); see also United
States v. Edgin, 92 F.3d 1044, 1047 (10th Gr. 1996), cert.
denied, 1175 S.C. 714 (1997).

A noteworthy case regarding the issue of a defendant’s
degree of deliberation is United States v. Horton, 98 F.3d 313
(7th Gr. 1996), cert. denied, 1175 S.C. 714 (1997). In this
case, a conviction for making a bonb threat in a federal building
was vacated by the Seventh Circuit. W believe Horton is
di stingui shable on this point because the Seventh GCrcuit was

troubled by the fact this seened to be a spontaneous statenent by
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a man who was upset at having to wait inline to get into the a
federal building (the Oklahoma City Bonbi ng occurred the previous
day, and security had been tightened), and the court remanded for
further analysis. 1d. at 320. The case at bar differs from
Horton in that, as stated, Stevenson went through various steps
at which he could have stopped, and his actions were not the

i npul sive act of soneone nonentarily losing their tenper.

Concl usi on

The prosecution net its evidentiary burden in this case, and
t he sentence handed down was appropriate. Stevenson’s actions
were, by his own adm ssion, intended to get a response from
Gorm ey, and his actions were not so spontaneous or |lacking in
deliberation as to warrant a | ower sentence. A rational trier of
fact certainly could have (and did) find Stevenson guilty beyond
a reasonabl e doubt. Further, the district court’s decision on
sentencing was not clearly erroneous.” Therefore, the decision
of the district court is AFFI RVED

AFFI RVED,

“Qur holding should not be read to preclude the possibilit
that a witten communi cation, standing al one, could be sufficientl
lacking in deliberation to entitle its author to a four-I|eve
reduction under 82A6.1(b)(2).
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