UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-60510

EARL FOREMAN,
Pl ai ntiff-Appellant,

VERSUS

THE BABCOCK & W LCOX COWMPANY, ET AL.,
Def endant s,
THE BABCOCK & W LCOX COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

July 10, 1997

REVI SED OPI NI ON

Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

The opinion issued in this case under date of May 22, 1997 is
w thdrawn and the following is issued in place thereof.

In this case under the Anericans with Disabilities Act, 42
US C 8§ 12101, et seq, Earl Foreman alleged at trial that his
enpl oyer failed to reasonably acconmopdate Foreman’s limtations

arising fromhis heart condition. At the close of all evidence,



the district court entered judgnent as a matter of |lawin favor of
the enpl oyer, holding that the evidence could not support a jury
finding that Foreman was either qualified for, or entitled to, the
positions he sought. Foreman now appeal s. For the follow ng
reasons, we AFFI RM

BACKGROUND

Plaintiff/Appellant Earl Foreman (“Foreman”) had been an
enpl oyee of Def endant/ Appel | ee Babcock & W I cox Conpany (“B&W) for
over 22 years.! B&W is located in West Point, M ssissippi, and
operates a welding and steel fabrication facility where it builds
and wel ds industrial boilers and associated parts. B&W consi sts,
in part, of two |large buildings called “shops,” where the boilers
are assenbled and wel ded. These shops contain approxi mately 400
wel di ng machi nes and three electrical sub-stations. Hi gh-voltage
power |ines run throughout the shops.

Foreman was working at B&W as an “expeditor.”? An expeditor
makes deliveries of necessary materials and supplies to the shops,
t hereby expediting the nmanufacturing process. Expediters also
unl oad trucks, receive materials, work on conputers, and store

i nventory.?3 Under a collective bargaining agreenent ("“CBA")

! Foreman testified that he began worki ng at B&W on Sept enber
31, 1974.

2 Prior to working as an expeditor, Foreman worked at B&W as
a “helper,” “material man assistant,” “laborer,” and janitor.

3 Wi | e t he exact job description of an expeditor is disputed,
the follow ng description, found within the record, sufficiently
captures its essence:



entered into with the workers’ wunion,? Foreman’s seniority
entitled himto a “level seven” position as an expeditor.?®

In March 1994, Foreman underwent surgery and had a pacenaker
installed by Dr. David H Ml hol | and. In a letter dated May 3,
1994, Dr. Millholland inforned B&W that Foreman was nedically
restricted fromworking within six feet of any wel ding equi pnent
because of possible electromagnetic interference wth his
pacenmaker . Dr. Mul hol I and further restricted Foreman fromworKki ng
wthin 40-50 feet of the power lines which ran throughout the
shops. It is undisputed that these limtations effectively

precl uded Foreman from working within the shop areas.

Receives, checks, verifies and stores incomng
storeroommaterial and products. Qperates Lift Truck and
simlar vehicles to nove materials and products fromone
| ocation to another. Loads and unloads railroad cars,
trucks, etc. Expedites, noves and distributes itens as
required. ldentifiesitens received, storage containers,
bins, etc. Fills out purchase requisitions and submts
for approval. Signs for itens received. Uncrates itens,
obtains a running inventory on itens in stock. Requires
a know edge of the shops and the | ocati ons of the various
oper ati ons bei ng perforned.

Perforns crane hooking and signals Crane Operator
and/or operates floor-operated jib and sem-gantry
cranes, two and four-wheel ed hand trucks, crosstowns and
simlar handling equi pnmrent. Wrks fromprints, delivery
orders, freight bills, purchase orders or other witten
and verbal instructions from Leader, sal aried personnel
or enpl oyee bei ng assi sted. Keeps work areas, nmachi nery,
and equi pnent clean and orderly.

4 The International Brotherhood of Boil ermakers, Iron
Shi pbui | ders, Blacksmths, Forgers, and Hel pers, Local Lodge No.
903.

5 It is not clear fromthe record what salary Foreman received
as a |l evel seven expeditor.



On this sane date, May 3, 1994, Forenman al so presented to B&W
a short-term disability claim which was signed by Foreman’s
treating physician, Dr. Andrzej Wartak. This disability claim
stated that Foremen needed to miss work from March 25, 1994 until
June 13, 1994.

On June 13, 1994, Foreman did not return to work; instead, he
submtted another letter from Dr. Wartak stating that Foreman
should remain off work indefinitely. Dr. Wartak affirmed the work
restrictions as set forth by Dr. Milholland (presumably in
anticipation of Foreman’s eventual return to work).

In Septenber 1994, Foreman filed a charge of discrimnation
with the Equal Enpl oynent Opportunity Conm ssion (“EECC’) all eging
t hat B&Wdi scri m nated agai nst himby not allow ng himto return to
work as an expeditor, and by failing to reasonably accomobdate him
wth a new position. Foreman also filed a grievance with his
union. In response to Foreman’ s conpl ai nts, on Septenber 26, 1994,
B&W personnel mnmanager Dale U brich net with Foreman and union
representative Robert Shaffer for the purpose of discussing
Foreman’s return to work.

It is wunclear what was discussed during this neeting.
Apparently, Foreman argued that he should be allowed to either
return to work as a |l evel 7 expeditor, or be given anot her position
of conparabl e pay. B&W deni ed bot h requests. B&W t ol d For eman
that he could not return to work as an expeditor because the
medi cal restrictions inposed upon himby his doctor precluded him

fromperformng the essential job function of working in the shops.



B&W al so told Foreman that it could not offer himother requested
positions because: (1) these positions did not exist or were not
avai l abl e and (2) the “bona fide seniority provisions” of B&W s CBA
prevent ed B&W from doi ng so.

Two weeks after this neeting, B&Woffered Foreman a position
as a level 1 janitor, a position which Foreman had previously
held.® B&W naintains that this was the only position which it
coul d of fer Foreman given his qualifications, nedical restrictions,
job availability, and the seniority provisions of the CBA. Foreman
accepted the position of janitor.

In May 1995, Foreman brought suit in federal court alleging
t hat B&Wviol ated the Anmericans wwth Disabilities Act by failing to
accommodate his alleged disability. In July 1996, the case was
tried before a jury. At the close of Plaintiff’s case, B&W noved
for judgnment as a matter of |aw The district court held that
“Plaintiff has proved, in the Court’s opinion, that he has a
disability.” However, the district court denied B&Ws notion
pendi ng further developnent of the facts “as to the essentia
functions of an expeditor.”

At the close of all evidence, B&W nade a renewed notion for
judgnent as a matter of |aw, contending that no reasonable jury
could find either that Foreman was a qualified individual with a

disability under the ADA, or that B&W failed to reasonably

6 Foreman states that a level 1 janitor earns approximtely
two dollars per hour less than a |level 7 expeditor.
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acconmmodate him The district court granted B&Ws notion,
hol ding, inter alia, as foll ows:
|’m of the opinion that no reasonable
jurors could in fact find that the plaintiff,
under these circunstances, is a qualified
individual with a disability, in that the
plaintiff cannot perform the essential
functions of the job expeditor with or w t hout
reasonabl e accommodati on. It is not a
reasonable accomobdation to require this
manuf act ur er def endant to elimnate an
essential function of the job of expeditor and
in effect create a new job for the plaintiff.
The district court did not address the issue of whether the “bona
fide seniority provisions” of B&W s col | ecti ve bargai ni ng agr eenent
prevented B&W from gi vi ng Foreman anot her position. Foreman filed

the i nstant appeal.

STANDARD CF REVI EW

We review de novo the decision of a district court to grant
judgnent as a matter of |aw, applying the sane | egal standard as it
used. Omitech Int'l Inc. v. Corox Co., 11 F.3d 1316, 1322-23
(5th Gr.1994). Judgnent as a matter of law is proper after a
party has been fully heard by the jury on a given issue, and "there
isnolegally sufficient evidentiary basis for a reasonable jury to
have found for that party with respect to that issue." FED R
ClV. P. 50(a). In evaluating such a notion, fornerly referred to
as a notion for directed verdict, the court is to consider all of
the evidence (and not just that evidence which supports the
non-nover's case) in the light nost favorable to the non-novant,

drawi ng all factual inferences in favor of the non-noving party,



and leaving credibility determnations, the weighing of the
evi dence, and the drawing of legitimate inferences fromthe facts
to the jury. Anderson v. Liberty Lobby, Inc., 106 S. C. 2505,
2513 (1986); Conkling v. Turner, 18 F.3d 1285, 1300 (5th Cr.
1994); Boeing Co. v. Shipman, 411 F. 2d 365, 374 (5th Cr. 1969) (en
banc). “A nere scintilla of evidence is insufficient to present a
question for the jury.” Boeing Co., 411 F.2d at 374. A notion for
judgnent as a matter of |aw “should not be decided by which side
has the better of the case, nor should [it] be granted only when
there is a conplete absence of probative facts to support a jury
verdi ct. There nmust be a conflict in substantial evidence to
create a jury question.” |d. at 374-75.

We nmust affirma judgnment of the district court if the result
is correct, even if our affirmance i s upon grounds not relied upon
by the district court. Elizarraras v. Bank of El Paso, 631 F.2d
366 (5th Cr. 1980); see Stegmaier v. Trammell, 597 F.2d 1027 (5th
Cr. 1979) (it is firmy established that an appellate court nust
affirmthe lower court’s judgnent if the result is correct even
though it i s based upon an i nproper ground); Securities & Exchange
Comm ssion v. Chenery Corp., 63 S. . 454 (1943) (limting the
rule to cases where appellate court need not make findings of
fact); WIlliams v. AgriBank, FCB, 972 F.2d 962, 964 (8th G r. 1992)
(holding that a judgnent can be affirnmed on any grounds fairly
supported by the record); MKenzie v. Renberg’s Inc., 94 F.3d 1478

(10th Cir. 1996) (an appell ee may defend t he judgnent won bel ow any



ground supported by the record, even grounds not relied upon by the

district court), cert. denied, 117 S.Ct. 1498 (1997).

DI SCUSSI ON

We hol d that Foreman di d not adduce evi dence whi ch woul d al | ow
a reasonable jury to find that he was disabled, as defined under
the Americans with Disabilities Act. For this reason, we hol d that
judgnent as a matter of law in favor of B&W is appropriate.
Alternatively, we hold that the district court did not err in
finding that Foreman failed to offer evidence upon which a jury
coul d reasonably concl ude that he was qualified for the position of
expeditor, or that the accomobdations which he requested were

r easonabl e.

The American with Disabilities Act

The Anerican with Disabilities Act (“ADA’) is a federal anti-
discrimnation statute designed to renove barriers which prevent
qualified individuals with disabilities from enjoying the sane
enpl oynent opportunities that are available to individuals w thout
disabilities. 29 CF.R § 1630, App. (1996).’ The ADA expansively
prohibits discrimnation in enploynent against people wth
disabilities, providing that, “[nJo covered entity shal
discrimnate against a qualified individual with a disability

because of the disability of such individual in regard to job

" Pursuant to 42 U.S.C. § 12116, the Equal Enpl oynment
Qpportunity Comm ssion is authorized to issue regulations which
ef fectuate the purpose of the ADA
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application procedures, the hiring, advancenent, or discharge of
enpl oyees, enpl oyee conpensation, job training, and other terns,
conditions, and privileges of enploynent.” 42 U S. C. § 12112(a).

A "disability" includes a physical or nental inpairnent that
substantially limts one or nore of an individual’s major life
activities. 42 U S C § 12102(2). "Discrimnation" includes “not
maki ng reasonabl e accommbdati ons to the known physical or nental
limtations of an otherwise qualified individual with a disability
who is an applicant or enployee, unless such covered entity can
denonstrate that the acconmmobdati on woul d i npose an undue hardship
on the operation of the business of such covered entity....” 42

U.S.C. § 12112(b)(5)(A).

Disability

Throughout this litigation, B&Whas argued t hat Foreman i s not
di sabl ed, as defined under the ADA. |f Foreman is not disabl ed, he
woul d not be entitled to a reasonabl e accommodati on, nor would his
qualification for the position sought be relevant. Thus, the first
i ssue we nust address is whether Foreman adduced evidence which
woul d allow a reasonable trier of fact to determ ne that he was
di sabled. For the follow ng reasons, we hold that he did not.

Under the ADA, a "disability" neans: (1) a physical or nental
i npai rment that substantially limts one or nore of the major life
activities of such individual; (2) a record of such an inpairnent;
or (3) being regarded as having such an inpairnent. 42 U.S.C. 8§
12102(2). Foreman does not argue that he is entitled to relief
under the second part of this definition; however, he does argue

9



that he is entitled to relief wunder parts one and three.
Therefore, we nust ask if Foreman had an inpairnent that
substantially imted one or nore of his major life activities, or
was regarded by B&W as having such an inpairnent.

Substantial Limtation -- Foreman i s consi dered di sabl ed under
the ADA if he is substantially limted in a major |ife activity.
“Substantially limts" generally neans (I) unable to perform a
major life activity that the average person in the general
popul ation can perform or (ii) significantly restricted as to the
condition, manner, or duration under which an individual can
perform a particular major |ife activity as conpared to the
condi ti on, manner, or duration under which the average persons in
the general population can performthe sane major life activity.
29 CFR 8 1630.2(j)(1). Foreman argues that his pacenaker
substantially limted himfromthe major life activity of working
as an expeditor at the B&W facility. W disagree.

Pursuant to the Code of Federal Regulations, “[t]he term
substantially limts neans significantly restricted in the ability
to perform either a class of jobs or a broad range of jobs in
various cl asses as conpared to t he average person havi ng conpar abl e
training, skills and abilities.” 29 CF.R § 1630.2(j)(3) (1996)

(enphasis in original).?8 “The inability to perform a single,

8 “The ternms ‘nunber and types of jobs’ and ‘nunber and types of
other jobs’ ... are not intended to require an onerous evidentiary
show ng. Rather, the ternms only require the presentation of
evi dence of general enploynent denographics and/ or of recognized
occupational classifications that indicate the approxi mate nunber
of jobs (e.g., ‘few, ‘many’, ‘nost’) from which an individua

10



particul ar job does not constitute a substantial limtation in the
major life activity of working.” I1d. “Thus, an individual is not
substantially limted in working just because he or she is unable
to performa particular job for one enpl oyer, or because he or she
is unable to perform a specialized job or profession requiring
extraordinary skill, prowess, or talent.” 29 CF.R 8§ 1630.2(j),
App. (1996); see Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 727
(1995). “The determ nation of whet her an individual IS
substantially limted in a major life activity nust be nmade on a
case by case basis, without regard to mtigating neasures such as
medi cines, or assistive or prosthetic devices.” CFR 8
1630.2(j), App. (1996).

After reviewing the entire record, we hold that Foreman has
of fered no evi dence upon which a jury could conclude that his heart
condi ti on, prior to the installation of his pacenaker,
significantly restricted his ability to performeither a class of
j obs or a broad range of jobs in various classes as conpared to the
average person having conparable training, skills and abilities.
Li kewi se, Foreman has offered no evidence upon which a jury could
conclude that his heart condition significantly restricted his
ability to performeither a class of jobs or a broad range of jobs
even after the installation of his pacemaker. At trial and on
appeal , Foreman argues that the only job which he was substantially

limted from performng with his pacenmaker was that of an

woul d be excluded because of an inpairnent.” 29 CFR 8
1630.2(j), App. (1996).
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expedi t or. In fact, Foreman argues that he is fully capable of
performng virtually every other job at the plant. The record is
replete wth such evidence.® Because the evidence so
overwhel m ngly indicates that Foreman was substantially |[imted by
his alleged disability fromperformng only a single, particular
job, a jury could not reasonably find that he has a substanti al

limtation in the major life activity of working, as contenpl ated

by the ADA
Regarded as Having a Disability -- Even though Foreman does
not have a substantial limtation in the major life activity of

wor king, he may fall within the statutory definition of disability
if he was regarded by B&W as being disabl ed. There are three
different ways in which an individual may satisfy the definition of

“being regarded as having a disability”:

® For exanple, in his affidavit, Foreman states: “[T]he
pacemaker does not keep nme from doing any job at B&Wso | ong as |
am not within six (6) feet of an arc welder. Based on ny

experience at B&W any job at B&Wis within ny capability except
the actual operation of the welder and other jobs directly
pertaining to welding.” In his discrimnation charge, Foreman
states, “there are many jobs that | could do at B&W...” In his
own deposition, Foreman states, “[b]ased on ny experience at B&W
any job at B&Wis within ny capability except the actual operation
of the welder and other jobs directly pertaining to welding.” In
a letter by union President Robert Shaffer, which was offered as an
exhi bit by Foreman, Shaffer states, “[t]here are over 100 sal ary

positions that | believe should be considered....” Wen asked at
deposition whether “there is any type of work that you contend that
you are not able to do,” Foreman replied, “No sir ... other than
maybe digging ditches or things like that....” Foreman’ s doctor
stated by letter that, “[with his permanent pacemaker he will have
one restriction, he will be unable to work around arc welding
equi pnent. He will be able to performother duties as |ong as he

stays at least six feet away froman arc wel der.”
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(1) [If he has] a physical or nental
i npai rment that does not substantially limt

major |ife activities but is treated by a
cover ed entity as constituting such
[imtation;

(2) [If he has] a physical or nental
nmpai rment that substantially limts ngjor
fe activities only as a result of the
t

[
[i
attitudes of others toward such i npairnent; or

(3) [If he has] none of the inpairnments
defined in paragraph (h)(1) or (2) of this
section but is treated by a covered entity as
having a substantially limting inpairnent.
29 CF.R 8§ 1630.2(1). Only subpart (1) is relevant to the instant
case.

An individual satisfies subpart (1) of this definition if he
has an inpairnment that is not substantially limting, but the
enpl oyer perceives the inpairnent as being substantially limting.
29 CFR 8 1630.2(1), App. (1996). An enpl oyer does not
necessarily regard an enpl oyee as having a substantially limting
i npai rment sinply because it believes that she is incapable of
performng a particular job; the statutory reference to a
substantial limtation indicates instead that an enpl oyer regards
an enpl oyee as substantially limted in his or her ability to work
by finding the enployee's inpairnent to foreclose generally the
type of enploynent involved. EIlison v. Software Spectrum Inc.,
85 F.3d 187, 192 (5th Gr. 1996); see also 29 CFR 8
1630.2(j)(3)(1).

Waile it is uncontroverted that Foreman does have a heart

I npai rment , as stated earlier, his inpairnent does not

substantially limt a mgjor |ife activity. Thus, for purposes of
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sati sfying subpart (1) of the definition, the question is whether
Foreman was treated by B&W as having an inpairnent that
substantially limts a mgjor life activity. After thoroughly and
carefully reviewing the entire record, we find no evidence upon
which a reasonable jury could determne that B&W perceived or
treated Foreman’s condition as being substantially limting, as

defined under the ADA.1° Accordingly, Forenman has not shown that

10 |nfact, our reviewof the record indicates otherw se. Wen
questioned on direct exam nation, B&W Training Coordinator Joe
Stal lings stated:

A | wanted Earl to cone back to work. | very well knew how
to synpathize with himin his condition. The doctor hadn’t
said that he wasn’t able to work. | certainly synpathize with
hi m

Q Wiy did you synpathize so nmuch with hinf
A Because |’'ve suffered four heart attacks and bypass surgery
mysel f, and | was bl essed well enough that there was not any
restriction, you know, placed on ne and, you know, | could
very well synpathize the way he was feeling.

On cross-exam nation, Stallings stated:

Q D d you have any problens with M. Foreman com ng back to
wor k when his doctors would rel ease hinf

A No, sir. I would have liked for Earl to cone back to work
because he was not di sabl ed.

Q You didn't regard him as di sabl ed?
A No, sir.

* k%

When questioned on direct exam nation, B&W Personnel Manager Dal e
U brich stated:

Q D d you have any problemever returning M. Foreman to work
if he could performthe job?

A Absolutely not. That’s why we have enpl oyees. We need
14



enpl oyees to do the work.

* k% %

Q Had M. Stallings had any discussions with you before
Septenber 26, 1994 relative to Earl’s condition?

A Yes. W did have sone discussions. On several occasions,
Joe had told nme that Earl had tal ked to himabout getting his
disability retirenent. We di scussed what those procedures
were. That he woul d have to have a statenment fromhis doctor
saying he was totally and permanently disabled. That’'s the
requi renent of our pension board down in New Ol eans. At that
time Joe asked if there was anything we could do to help him
That he synpathized with Earl. And | said it was strictly up
to the physicians to determ ne whet her or not he was di sabl ed.
But at this point, there was nothing saying he was di sabl ed.

* k%

Q Let nme ask you this. At that tine did you consider Earl
di sabl ed, unable to return to enpl oynent?

A No. Absolutely not. Any nedical statenents that we had
said that he only had restrictions being around nedical
equi pnent .

Q Medi cal Equi pnent ?

A I'’msorry. Electrical equipnent. |’msorry. Beyond that,
the doctors’ statenents said he could perform any other
function. Earl, hinmself, as well as Robert, said that he was
strong as an ox, strong in the back, that he could do
anything. And that he, hinself, felt that he could do any job

either inside or outside of B&W for that matter. | had no
reason to believe he was disabled. | have known | ot [sic] of
peopl e who have had pacenakers. Never considered them
di sabled. Joe has had a |lot of heart problens. He’'s very
physically active. |In fact, the fellowthat introduced ne to
my wi fe 20 years ago yesterday -- | forgot our anniversary, by
the way -- 20 years ago yesterday has a pacenaker. He rides

horses, ranches, farnms. So | had no reason to believe that
earl was in any way di sabl ed because of a pacenaker. And al so
based on what he said and what his doctor said.

Whil e Foreman alleges that Stallings had “heard enough” and was
“determned” to place Foreman on disability retirenent, the
uncontroverted fact is that B&Wcontinued to enploy him in spite
of his heart condition. “An enployer’s belief that an enpl oyee is
unabl e to performone task with an adequate safety nmargi n does not

15



he was regarded by B&W as bei ng di sabl ed.

Qual i fied Individual
Alternatively, even if Foreman was di sabl ed as defi ned under

the ADA, he offered no evidence upon which a jury could find that
he was a qualified individual. Under the ADA,

[t]he term "qualified individual wth a

disability" nmeans an individual wth a

disability who, with or wthout reasonable

accommodation, <can perform the essentia

functions of the enploynent position that such

i ndi vi dual hol ds or desires. For the purposes

of this subchapter, consideration shall be

given to the enployer's judgnent as to what

functions of a job are essential....
42 U.S.C. § 12111. Thus, “[w hile the ADA focuses on eradicating
barriers, the ADA does not relieve a disabl ed enpl oyee or appli cant
fromthe obligation to performthe essential functions of the job.
To the contrary, the ADAis intended to enabl e di sabl ed persons to
conpete in the work-place based on the sane performance standards
and requirenents that enployers expect of persons who are not

disabled.” 29 C.F.R 8 1630, App. Background (1996).

establish per se that the enployer regards the enpl oyee as having
a substantial limtation on his ability to work in general.”
Chandler v. Cty of Dallas, 2 F.3d 1385 (5th G r. 1993); see also
Forrisi v. Bowen, 794 F.2d 931 (4th Cr. 1986) (holding that an
enpl oyer did not regard the enpl oyee as handi capped si nply because
it found that he could not neet the demands of a particular job).
B&W s perception that Foreman was able to work in other areas was
evinced by its retention of Foreman in a position that did not
require himto go into the shop area. Wile we recogni ze that the
posi ti on which Foreman was gi ven was | ess desirabl e than that which
he had held, the record overwhel m ngly supports B&Ws contention
that the coll ective bargai ni ng agreenent gui ded B&W s pl acenent of
Foreman, as opposed to any perception by B&W that Foreman was
substantially limted.
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The record is replete with evidence that an essential function

of the expeditor’'s job is to carry materials into the shop areas.!!

11 On cross-exam nation, Stallings responded as foll ows:

Q Based on your 33 years of experience, do you know of
any reason why the conpany could not have sent M.
Foreman back as an expeditor and told the expeditors,
Yall try to work this out wthout him going into the
shop and see if that works out for you, for himto do the
job with all of the duties except going into the shop, do
you know of any reason why t he conpany coul dn’t have done
t hat ?

A First off, the expeditor classification, as all
other «classifications, are negotiated through our
bargai ni ng agent, which is Local 9083. Going into the
shop is a maj or function of the expeditor classification.
And if you allow one enployee the privilege in a case
i ke that on a permanent basis, well, it could very well
cause a |l ot of confusion w thin our contract and with our
uni on nmenbers and cause confusion, you know, plant w de.

On direct examnation, U brich stated:

A As the nanme inplies, the very reason for the
exi stence of an expeditor is to nove materials and parts
fromour storeroomto the enployees on the floor so that
they can produce the products that we build. It is the
very reason it exists.

* k%

The absolutely nost inportant job of an expeditor is
to nove the parts fromthe warehouse into the assenbly
areas in the shop or fromone area of the shop to anot her
area of the shop. The other duties, there are sone that
are inportant but they all serve that main function. For
i nstance, they have to unload trucks. The reason you
unload a truck is so that you can nove it into the shop
|ater. They work in the warehouse soneti nes. The reason
they pull or in the warehouse and pull things out of the
war ehouse are to get themto the shop. So probably the,
after the main function of delivering to the shop, the
second nost inportant function would probably be
unl oadi ng trucks. And then there are al so sone paperwork
t hi ngs i nvol ved, record keepi ng.

Q Al right. Let ne ask you this. |[|s one expeditor
expected to, say, deliver into the shop and anot her only

17



expected to unl oad trucks and t hen maybe anot her one only
to put into the storeroom or how that is done?

A Al expeditors are required to do all functions of
that job. One of the main problens we have in our whole
assenbly process or nmanufacturing process is getting
various parts to the assenblers on tine...

So it is, therefore, very critical that every
expeditor be able to get things into the shop. And that
shi pnents are not del ayed because one expeditor is just
doing paperwork or just unloading trucks. Every
expeditor has to nake deliveries as soon as possible to
make the operation as efficient as possible.

* k%

Every exeditor is required to deliver to the shop.
That is inportant to that job as, you know, it would be
like a trial attorney that can’t conme into court. They
all have to do that. Taxi cab driver has to be able to
drive a taxi cab. | nean, that is the main reason that
the job exists. W require every expeditor to go into
t he shop.

* k%

| of them are supposed to go into the shop on a
y basis. There are job descriptions that have been
ten. They are presented to the union and di scussed

the uni on before they’re put into effect. Everybody
hat job classification draws the sane rate of pay.
therefore everyone is expected to do the total of
t job.
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Q Let nme ask you this. On the day shift how many
expeditors do you have?

A We have four expeditors on day shift.
Q And on second shift how many?
A One.
On cross-exam nation, Foreman responded as foll ows:

Q Now, the job of expeditor has different
functions, doesn't it?

A Yes
18



Wiile it is true that the expeditor’s job is not limted to this
role, it 1is wuncontroverted that going into the shop area
constitutes at |east 20-30% of the expeditor’s responsibility.?!?

Based upon the record before us, we hold that the district court
did not err in determining that going into the shop area is an
essential function of the expeditor’s job, and that Foreman’s
pacemaker rendered him nedically unqualified to perform that

essential function.

Reasonabl e Accommpdati on

Foreman argues that the district court erred by hol ding that
B&Wwas not obligated to provi de a reasonabl e accomodati on for the
limtations arising fromhis alleged disability. |In support of his

argunent, Foreman asserts that he is entitled to either of two

Q But certainly one of the functions, and an i nport ant
function of the expeditor, is to get the material out of
the storeroominto the shop area so that the boilers and
the parts can be nade: isn’t that true?

A True.

* k%

Q And the role of the expeditor is to get the nmateri al
in that shop so it can be manufactured, isn't it?

A Yes

12 On direct exam nation, when asked how rmuch time an expeditor
spends in the shop, Foreman’s wi tness, fellow expeditor Ronnie
Cliett, stated: “l would say on a good day about a third, |
guess.” On direct examnation, Ubrich stated: “That could vary
fromday to day. Anywhere froma third of an expeditor’s tinme up
to 60 percent, 50 or 60 percent or nore. And sone expeditors m ght
be required and are required to be in the shop all day.”

19



proposed acconmmodati ons: a new job or an alteration of his
existing job responsibilities. Specifically, he argues that he is
entitled to at | east one of the “100 sal ary positions” of which he
clains he is capable of performng, or an alteration to his job as
an expeditor, such that he not be required to nmake deliveries into
the shop areas. After reviewng the entire record, we hold that,
even if Foreman was disabled and qualified under the ADA, his
request ed accommodati ons are not reasonabl e.
The ADA defines "Reasonabl e Acconmopdati on" as foll ows:

The term "reasonable accommobdation"” my
i ncl ude- -

(A) making existing facilities wused by
enpl oyees readily accessi ble to and usabl e by
i ndi vidual with disabilities; and

(B) job restructuring, part-time or nodified
work schedul es, reassignnment to a vacant
position, acquisition or nodification of
equi pnent of devices, appropriate adjustnent
or nodifications of exam nations, training
materials or policies, the provision of
qualified readers or interpreters, and other
simlar accommodations for individuals wth
di sabilities.

42 U.S.C. 8 12111. An enployer is not required to create “light
duty” jobs to accommobdate. Turco v. Hoechst Cel anese Chem ca
G oup, Inc., 101 F.3d 1090, 1094 (5th G r. 1996).
In granting judgnent as a matter of law in favor of B&W the

district court held, inter alia:

In effect, what the plaintiff is asking this

court to do is hold that a new job or a new

j ob category should be created to accommbdat e

hi m That job category would be that of an

expeditor but wthout having to supply the
materials to the shop to expedite production.

20



* k% %

[Here the plaintiff is not seeking
nmerely restructure of this ] ob.
...[P]lainiff seeks to entirely change one of
his primary job functions.

* k% %

It is not a reasonable accomodation to
require this manufacturer def endant to
elimnate an essential function of the job of
expeditor and in effect create a new job for
the plaintiff.

Foreman adm ts that, under the terns of the CBA, he woul d not
otherwi se be entitled to the reassignnents which he seeks because
he does not have the requisite seniority.!® However, Forenman argues
that the seniority provisions of the CBA violate the ADA because
they preclude B&W from offering himthese reassi gnnents. Forenman
argues that B&Ws obligation to accommopdate him under the ADA
trunps B&W s obligation to honor its seniority provisions under the

col l ective bargai ning agreenent. W disagree.

Fol | ow ng the other circuits which have consi dered this issue,

13 On cross-exam nati on, Foreman stat ed:

Q Now, of course, you know that under the union contract
the conpany <can’t just arbitrarily place people in
different |jobs, because wunder the provisions of the
contract they have to have previously worked in that job
and have the necessary seniority?

A Yes

Q And you don’t expect the conpany to violate the union
contract, do you?

A | never have.
Q And you wouldn’t want themto, would you?
A No, sir.
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we hold that the ADA does not require an enployer to take action
i nconsistent with the contractual rights of other workers under a
col l ective bargai ni ng agreenent. See Benson v. Northwest Airlines,
Inc., 62 F.3d 1108, 1114 (8th Cr. 1995); Eckles v. Consolidated
Rail Corp., 94 F.3d 1041, 1051 (7th Gr. 1996) (“After exam ning
the text, background, and legislative history of the ADA duty of
‘reasonabl e accommodation’, we conclude that the ADA does not
requi re di sabl ed i ndividual s to be accommodated by sacrificing the
collectively bargained, bona fide seniority rights of other
enpl oyees.”), cert. denied, 117 S . C. 1318 (1997); Mlton v.
Scrivner, Inc., 53 F.3d 1118, 1125 (10th G r. 1995) (recognizing
that plaintiffs' collective bargai ning agreenent prohibits their
transfer to any other job because plaintiffs lack the requisite
seniority).

Regardl ess, even if there were no CBA in place, B&Wwoul d not
be obligated to accommbdate Foreman by reassigning himto a new
posi tion. “[We do not read the ADA as requiring affirmative
action in favor of individuals wth disabilities, in the sense of
requiring disabled persons be given priority in hiring or
reassi gnnment over those who are not disabled. It prohibits
enpl oynent discrimnation against qualified individuals wth
disabilities, no nore and no |l ess.” Daugherty v. Cty of El Paso,
56 F.3d 695 (5th Gir. 1995), cert. denied, 116 S.C. 1263 (1997).

Addi tionally, Foreman offers no evidence show ng that any of
the requested positions are, or were, available. For the

accommodati on of a reassignnent to be reasonable, it is clear that
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a position must first exist and be vacant. Under the ADA, an
enpl oyer is not required to give what it does not have. Foreman
also fails to offer evidence show ng that he is otherw se qualified
to neet the hiring criteria for these requested positions.* In

other words, he has failed to establish that he possesses the

requisite skill, experience, education, and other job-related
requi renents to qualify for these positions. |Indeed, the recordis
bare as to what those prerequisites mght be. In short, Foreman

has not offered evidence upon which a reasonable jury could find

that he is entitled to the accommbdati ons sought.

CONCLUSI ON

Foreman di d not adduce evi dence whi ch woul d al | ow a reasonabl e
jury to find that he was di sabl ed, as defined under the ADA. For
this reason, we hold that judgnent as a matter of |law in favor of
B&Wi s appropriate. Alternatively, we hold that the district court
did not err in finding that Foreman failed to offer evidence upon
which a jury could reasonably conclude that he was qualified for
the position of expeditor, or that the accommobdations which he
request ed were reasonable. For these reasons, the judgnment of the

district court is AFFl RVED

14 The determ nation of qualification is two-fold: (1) whether
the individual neets the necessary prerequisites for the job, such
as education, experience, skills, and the like; and (2) whether the
i ndi vidual can performthe essential job functions, with or w thout
reasonabl e acconmodation. See 42 U S. C § 12111(8); 29 CF.R 8
1630. 2(m) (1994)
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