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No. 96-60844

NATI ONAL CABLE TELEVI SI ON ASSCCI ATI ON, | NC.,
Petitioner,
VERSUS
FEDERAL COVMUNI CA'(Ij'I ONS COW SSI ON
an

UNI TED STATES OF AMERI CA,

Respondent s.

BELLSOUTH TELECOVMUNI CATI ONS, | NC.,
Petiti oner,
VERSUS
FEDERAL COMVUNI CA'(;'I ONS COW SSI ON
an

UNI TED STATES OF AMERI CA,

Respondent s.

UNI TED STATES CONFERENCE OF MAYORS
NATI ONAL ASSOCI ATI ON OF TELECO\/Ie\IlanﬁII CATI ONS OFFI CERS AND ADVI SCRS,
Peti tioners,
VERSUS
FEDERAL COVMUNI CATI ONS COW SSI ON
UNI TED STATaEgdCF AVERI CA,

Respondent s.

Petitions for Review of Orders of the
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Federal Communi cati ons Comm ssSi on

) January 19, 1999
Before SMTH, DUHE, and WENER, C rcuit Judges.

JERRY EE. SMTH, G rcuit Judge:

The petitioners seek review of two orders of the Federa
Commruni cati ons Comm ssion (“FCC’ or “Comm ssion”) interpreting the
open vi deo system (“OVS’) provisions of the Tel ecommuni cati ons Act
of 1996 (“the Act”), Pub. L. No. 104-104, 110 Stat. 56 (1996).! W
grant the petitions for review and affirmin part and reverse in

part the Comm ssion's orders.

| . | nt roducti on.

Consistent with the Act’s primary goal of encouraging
conpetition in networked conmunication industries, the OVS pro-
vi si onsSSchi efly § 653 of the Act, 47 U.S.C. § 573SSai mto encour age
| ocal exchange carriers (“LEC s”) to enter the market for video
programm ng delivery as OVS service providers. OVS's, which are
designed to conpete with traditional cable television service,
resenble both comon carriers and cable systens: Li ke common
carriers, they nust share carriage capacity with unaffiliated

programm ng providers, but they may provide sonme progranmm ng of

! See Inplenmentation of Section 302 of the Tel ecomuni cations Act of 1996,
Second Report and Order, FCC 96-249 (rel eased June 3, 1996) (“Rul emaki ng Order”),
on reconsideration, Third Report and Order, FCC 96-334 (released Aug. 8, 1996)
(“Reconsi deration O der”).



their own, as <cable conpanies nmay do. See 47 U S.C
8§ 573(b) (1) (A).

To hasten the devel opnent of OVS's, Congress directed the FCC
to “conplete all actions necessary (including any reconsi derati on)
to prescribe regul ations” governing OVS's “[wjithin 6 nonths after”
February 8, 1996, “the date of enactnent of the [1996 Act].”
47 U.S.C. § 573(b)(1). Pursuant to this conmand, the agency
promul gated the orders under review

Five petitioners chall enge various aspects of the orders. The
chall enges fall into three categories. The National Association of
Tel ecommuni cati ons Advisors and Oficers (“NATOA”), the Gty of
Dallas, and the U 'S. Conference of Mayors (collectively, the
“Cities”) conplain of the inpact of the Comm ssion's OVS rul es on
| ocal governnents. The National Cable Television Association
(“NCTA") chal l enges t he agency's treat nent of cabl e operators under
the OVS rules. Finally, Bell South, a LEC, attacks the requirenent
that OVS operators obtain FCC approval of their certifications
bef ore commenci ng construction related to their OVS's

Agreeing with the Cities that the FCC exceeded its statutory
authority in granting OVS operators an enforceabl e right of access
to local rights-of-way, we reverse the rule preenpting |oca
franchi se requirenments for OVS's. Wile we do not decide the i ssue
of what additional fees localities nmay charge OVS operators, we

affirmthe [imtations on fees localities may charge pursuant to



8 653(c)(2)(B) of the Act, 47 U S.C. 8 573(c)(2)(B). We al so
affirmthe FCC s decision not to authorize |ocal governnents to
require OVS operators to provide institutional networks.

As for NCTA's clains, we reverse the agency's determ nation
that LEC s who are al so cabl e operators may not provi de OVS service
in the absence of effective conpetition. W invalidate and renmand
the Commission's rules generally prohibiting in-region cable
operators from providing video programm ng on unaffiliated OVS
systens but permtting OVS operators to waive this prohibition. W
affirm however, the rule prohibiting non-LEC cabl e operators who
do not face effective conpetition from operating OVS systens, and
the rule inposing the effective conpetition requirenent on cable
operators whose franchi ses have expired. As Bell South urges, we
reverse the requirenent that carriers obtain the Conm ssion's
approval before constructing new physi cal plants needed to operate

OVS systens.

1. Hi stori cal Background of the OVS Provisions.

W begin by tracing the history of cable regulation and
consi dering how OVS service differsSSboth in howit operates and in
howit is regulatedSSfromtraditional cable service and fromconmon
carriers. Cable television first becane publicly available in the
1950's. For nore than a decade, the FCC refrained fromregul ating
the new service, believing it |acked authority to do so under
either the common carrier provisions of title Il of the Communi ca-
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tions Act or the radio transm ssion provisions of title Il

By the m d-1960's, however, the FCC had concluded that it
could not effectively discharge its statutory duty to regulate
broadcasting in the public interest without regul ati ng cabl e, whose
proliferation could significantly affect broadcasting. The Suprene
Court uphel d the agency's authority to adopt cabl e regul ati ons t hat
were “reasonably ancillary to the effective performance of the
Commi ssion's various responsibilities for the regulation of
tel evi sion broadcasting.” United States v. Sout hwestern Cabl e Co.,
392 U. S. 157, 178 (1968). 1In 1970, the Comm ssion, concerned with
preventing the expansion of |ocal nonopolies, adopted rules
prohi biting tel ephone conpanies from providing cable service in
their tel ephone service areas (the “cabl e-tel ephone conpany cross-
owner ship ban”).

Al nost twenty years after the FCC began regulating cable
Congress weighed in for the first tinme, enacting the Cable
Commruni cations Policy Act of 1984, which added title VI provisions
governi ng cable operators to the Communi cations Act. To preserve
the role of municipalities in cable regulation, title VI provided
that, wwth limted exceptions, “a cable operator may not provide
cable service without a franchise.” 47 U.S.C. 8§ 541(b)(1).
Title VI also codified the cabl e-tel ephone conpany cross-ownership

ban. ?

2 See 47 U.S.C. § 533(b) (1985), repeal ed by Tel econmuni cati ons Act of 1996
(continued...)



The robust growth of the cable industry in the 1980's caused
the FCCto reassess the need for the cabl e-tel ephone conpany cross-
owner shi p ban, and in 1992 t he Comm ssi on recommended t hat Congress
lift the ban. Wen Congress did not imediately do so, the FCC
anended its rules to permt the provision of “video dialtone,” a
new service that would offer video programm ng over telephone
conpany facilities without violating the cross-ownership restric-
tion.

The Comm ssion planned to regulate video dialtone under
title 11SSthe common carrier provisions of the Communi cati ons Act.
Despite the Comm ssion’s good i ntentions, the video dialtone policy
failed to provide any significant conpetition for cable systens.
Meanwhi | e, 1ncunbent cable operators largely nmaintained their
nmonopol y positions.

Faced with this situation, Congress, in enacting the Tel ecom
muni cations Act of 1996, sought to introduce conpetition into the
mar ket for video programm ng delivery. Most significantly, the
statute repealed 8 613(b), 47 U.S.C. 8 533(b), the cabl e-tel ephone
conpany cross-ownership ban. See 1996 Act, § 302(b)(1). I n
addition, 8 653 of the 1996 Act, 47 U S.C. § 573, created a new
met hod for entry into the market for video programm ng delivery:

t he OVS.

2(...continued)
§ 302(b)(1), Pub. L. No. 104-104, 1996 U.S.C.C. A N (110 Stat. 124) (hereinafter
“1996 Act”).



Section 653 distinguishes OVS operators from comon carriers
of video programm ng and traditional cable operators. Unl i ke
comon carriers, OVS operators may select sone of the video
programming transmtted over their systens; but, unlike cable
operators, OVS operators nmust nmake nost of the channel capacity on
their systens avail able to unaffiliated video progranmm ng providers
on a nondiscrimnatory basis. See 47 U S.C. 8 573(b)(1) (A . If
demand for OVS channel capacity exceeds supply, an OVS operator may
select programmng for no nore than one-third of the systems
channel capacity. See 47 U S.C. 8 573(b)(1)(B)

I n other respects, OVS operators face fewer regul atory burdens
than do common carriers or cable operators. OVS operators are
exenpt fromthe title Il requirenents governing conmmbn carriers.
See 47 U.S.C. § 573(c)(3). In addition, a nunber of the title VI
obligations inposed on traditional cable operatorsSSincluding the
franchi se requi renent under 8 621 and the paynent of franchise fees
under 8 622SSdo not apply to OVS operators. See 47 U. S . C
8 573(c)(1)(0O.

The Act does provide for sonme continued local regulatory
authority. Section 653 permts |ocal governnents to assess fees on
the gross revenues of OVS operators “in lieu of” cable franchise
fees, see 47 U S C 8 573(c)(2)(B), and 8 601(a) of the Act
specifically provides that the anmendnents shall not inpliedly

preenpt state or local law, see 47 U S.C. 8§ 152(c)(1).



[, St andard of Revi ew.

Most of the petitioners' clains involve the question whether
the FCC had statutory authority to adopt various regulations in the
orders under review. Wen statutory construction is at issue, we
must review the Commission's interpretation under the standard
articulated in Chevron, U S. A, Inc. v. Natural Resources Defense
Council, Inc., 467 U S. 837 (1984), under which we first nust
determ ne “whether Congress has directly spoken to the precise
gquestion at issue.” 1d. at 842. Wuere the intent of Congress is
clear, “the court, as well as the agency, nust give effect to the
unanbi guously expressed intent of Congress.” Id. at 842-43. On
the other hand, “if the statute is silent or anmbi guous with respect
to the specific issue, the question for the court is whether the
agency's answer is based on a perm ssible construction of the
statute.” 1d. at 843.

In resolving this question, we “nmay not substitute [our] own
construction of a statutory provision for a reasonable interpreta-
tion made by the admnistrator of an agency.” ld. at 844.
I nstead, we generally nust defer to the agency's interpretation
unless it is “manifestly contrary to the statute.” Id. at 844.
The petitioners bear the “difficult burden” of proving that the

FCC s interpretation of an anbi guous statutory provision conflicts



with the statutory schene.?

V. The Cties' d ains.

The petitioners representing the interests of |ocal govern-
mentsSSthe City of Dallas, the U S Conference of Myors, and
NATQOASSconpl ain of the effects of the FCC orders on | ocal govern-
ment . They assert that the FCC erred (1) in exenpting OVS
operators fromlocal franchise requirenents; (2) in limting the
conpensation |localities may recover under 8§ 653(c)(2)(B) for use of
| ocal rights-of-way; (3) in failing to authorize | ocal governnents
to require OVS operators to provide institutional networks; and
(4) in adopting rules that permt entities other than LEC s to

becone OVS operators.

A. Exenpti on of OVS perators from Franchi se Requirenents.

The Cities assert that the Conm ssion exceeded its statutory
authority in exenpting OVS operators fromlocal franchise require-
ments. Inthe alternative, they claimthat the agency's resol ution
of this issue violates the Fifth and Tenth Amendnents to the
Constitution. Because we agree with the Cities that the preenption

of local franchising authority violates the plain neaning of the

3 See Sta-Hone Hone Heal th Agency, Inc. v. Shalala, 34 F.3d 305, 309 (5th

Cr. 1994) (quoting Sun Towers, Inc. v. Heckler, 725 F.2d 315, 325 (5th Gr.
1984)).
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statutory text, we do not reach the Cties' constitutional
argunents.

Section 653(c)(1)(C of the 1996 Tel econmuni cati ons Act states
that, with a few exceptions, parts Ill and IV of title VI shall not
apply to OVS operators. See 47 U.S.C. 8 573(c)(1)(C. Included in
the title VI provisions that do not apply is 8 621(b)(1), which
provides that, with sonme m nor exceptions, “a cable operator may
not provide cable service wthout a franchise.” 47 U. S. C
8§ 541(b)(1). Based onthe interplay of these statutory provisions,
the FCC reasoned that “[a]lny State or local requirenents . . . that
seek to inpose Title VI 'franchise-like' requirenments on an open
video system operator would directly conflict with Congress'
express direction that open video systemoperators need not obtain
| ocal franchises as envisioned by Title VI.” Rul emaki ng Or der
1 211.

The Comm ssion thus concluded that once it has certified an
entity as an OVS operator, that entity has an enforceable right to
access the right-of-way. That enforceable right is not subject to
| ocal franchising authority. 1d.; Reconsideration Order § 193.

The FCC s preenption of local franchising requirenents is at
odds with the Act's preservation of state and | ocal authority and
wth a “clear statenent” principle the Suprene Court has articu-
|ated. Section 601(c)(1l) of the Act, which was adopted at the sane

time as § 653, directs that “the amendnents . . . shall not be
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construed to nodify, inpair, or supersede Federal, State or |oca

| aw unl ess expressly so provided in such Acts or anendnents.” 1996
Act, 8 601(c)(1). We conclude that § 653(c)(1)(C)'s statenent that
parts of title VI, including 8 621, shall not apply to OVS
operators does not constitute the express preenption of |[ocal

franchi sing authority that 8 601(c) requires.

Section 621 states that a cabl e operator may not provi de cabl e
service wthout a franchise. This anounts to a federal requirenent
that a cable operator obtain a franchise from a local authority
before providing service. Elimnating 8 621 results in the
deletion of the federal requirenent that cable operators get a
franchi se before providing service; it does not eviscerate the
ability of |ocal authorities to i npose franchise requirenents, but
only their obligation to do so. Consequently, sinply saying that
8 621 shall not apply to OVS operators does not expressly preenpt
| ocal franchising authority, as 8 601(c)(1) requires.

The FCC s broad readi ng of preenptive authority also conflicts
Wi th Suprenme Court precedent. In Gregory v. Ashcroft, 501 U S. 452
(1991), the Court held that if Congress intends to preenpt a power
traditionally exercised by a state or |ocal governnent, “it nust
make its intention to do so 'unm stakably clear in the | anguage of
the statute.'” Id. at 460 (quoting WIIl v. Mchigan Dep't of State
Police, 491 U S 58, 65 (1989)). In this statute, Congress

certainly did not provide the clear statenent that Gegory
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requires. Because 8§ 601(c)(1) and Gegory prohibit inplied
preenption, and because 8 653(c)(1)(C) expressly preenpts only the
federal requirenent of a local franchise, not the localities'
freedom to inpose franchise requirenents as they see fit, the
Commi ssion erred in ruling that 8 653 prohibits |ocal authorities
fromrequiring OVS operators to obtain a franchise to access the
| ocal Iy mai ntained rights-of-way.

The Comm ssion argues that the position we adopt is based on
“the flawed prem se that | ocal governnents possess cable franchis-
ing authority independent of § 621.” Wthout <citing any
authority,* the agency states that “[a]fter the 1984 Cable Act
added Title VI to the Communications Act, Section 621 becane the
exclusive source of local franchising authority over cable
operators,” id., so 8 653(c)(1)(C's directive that 8§ 621 “shal
not apply” to OVS operators expressly preenpts |ocal franchising
authority over OVS operators, as 8§ 601(c)(1l) and G egory require.

We cannot agree with the Comm ssion's unsupported assertion
that |ocal franchising authority arises from 8§ 621. Wi le the

agency cites no support for its position, there are persuasive

4 Instead of citing authority for the proposition that franchising

authority rests solely on § 621, the Conmission nerely argues that the Cties
nmust recogni ze that the source of their franchising authority lies in 8§ 621, for
“Ii]ln 1994, when a nunber of local authorities . . . challenged the FCC s
determ nation that the franchise requirement of 8§ 621 did not apply to video
dialtone, not a single city argued that it had i ndependent authority to require

a video di altone franchi se regardl ess of whether 8 621 applied.” There nmay have
been a nunber of reasons for various cities' decision, and we will not attenpt
to discern a rule of law fromunaffiliated parties' litigation strategies in

anot her case.
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di cta supporting the contrary view that 8 621 nerely codified and
restricted | ocal governnments' independently-existing authority to
i npose franchi se requirenments.?®

Moreover, the legislative history of the 1984 Cable Act
contradicts the Conm ssion's claimthat that Act established § 621
as the sole source of franchising authority. According to the
House Report on H R 4103, whose terns were |l ater incorporated into
S. 66 to becone the 1984 Cabl e Act,

Primarily, cable television has been regulated at the

| ocal governnent |evel through the franchise pro-

cess. . . . HR 4103 establishes a national policy that

clarifies the current systemof | ocal, state, and Federal

regul ation of cable television. This policy continues

reliance on the |l ocal franchising process as the primary

means of cable tel evision regulation, while defining and

limting the authority that a franchising authority may

exerci se through the franchi se process.
H R Rep. No. 98-934, at 19 (1984). These sources suggest that
franchi sing authority does not depend on or grow out of § 621.
While §8 621 may have expressly recogni zed the power of localities
to i npose franchise requirenents, it did not create that power, and
elimnation of 8§ 621 for OVS operators does not elimnate |oca

franchi sing authority.

The Comm ssion could cone to a contrary conclusion only by

5> See National Cable Television Ass'n v. FCC, 33 F.3d 66, 69 (D.C. Gr.
1994) (noting that one of the purposes of the 1984 Cable act was to “preserve[]
the local franchising system); Time Warner Entertainment Co., L.P. v. FCC,
93 F.3d 957, 972 (D.C. Gir. 1996) (“[P]rior to the passage of the 1984 Cabl e Act,
and thus, in the absence of federal perm ssion, many franchise agreenents
provided for [public, educational and governnmental access] channels. .
Congress thus nerely recogni zed and endorsed the preexisting practice. . . .").
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reading its preenptive authority broadly. But 8 601(c) precludes
a broad readi ng of preenptive authority, as does Gregory, 501 U. S.
at 460 (opining that courts nust “assune Congress does not exercise
[the power to preenpt] lightly” and nust require Congress to state
clearly its intent to preenpt). Chevron deference is not appropri-
ate here, for Congress, in 8 601(c), already has resolved the issue
of preenption of local franchising authority.

The FCC al so argues that to achieve Congress's deregul atory
objectives, it is necessary to interpret the statute to preenpt
| ocal franchising authority to achieve Congress's deregulatory
obj ectives. The provisions of title VI that “shall not apply” to
OVS operators do not nerely require cable operators to obtain a
franchise froma |ocal authority; they also place limts on the
conditions and restrictions a local franchising authority may
I npose. See, e.g., 47 US C § b54l(a)(2). The Conmmi ssion
mai ntains that if 8 653(c)(1)(C does not preenpt |ocal franchising
authority altogether, but instead sinply directs that |ocal
authorities will no |l onger be constrained to regul ate OVS operators
as provided in Title VI, localities will be able to inpose nore
onerous regul ati ons on OVS operators than on cabl e operators. This
result would conflict with Congress's express desire to reduce the

regul atory burdens OVS operators face relative to their cable
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operator counterparts.?®

Wil e the agency's argunent is plausible, it does not affect
our holding. The statutory text, read in the light of Gegory's
and 8 601(c)(1)'s warnings against inplied preenption, does not
support the Comm ssion's interpretation, and apparent congressi onal
intent as revealed in a conference report does not trunp a pellucid

statutory directive.

B. Limtation of Localities' Conpensation Under 8 653(c)(2)(B)
to a Percentage of the G oss Revenues of the OVS (perator.

Section 653(c)(2)(B) provides for |ocal franchising authori -
ties to collect fees from OVS operators “in lieu of” franchise
f ees:

An operator of an open video system under this part may
be subject to the paynent of fees on the gross revenues
of the operator for the provision of cable service
inposed by a local franchising authority or other
governnental entity, in lieu of the franchise fees
permtted under section 542 of this title. The rate at
whi ch such fees are i nposed shall not exceed the rate at
whi ch franchise fees are inposed on any cabl e operator
transmtting video progranmng in the franchise area

47 U.S.C. 8§ 573(c)(2)(B). In the orders on review, the Conm ssion

concludes that the fees assessed on OVS operators under this

6 Congress plainly wanted to | ower the regulatory hurdles OVS operators
face. The Conference Report explained that Congress was “streamlining the
regul atory burdens of [open video] systens” for a nunber of reasons, including
the need to pronote conpetition and encourage new entrants in the market for
video progranm ng delivery. See H Conf. Rep. No. 104-458 (hereinafter
“Conference Report”) at 178. |In addition, the heading that Congress adopted as
part of 8 653(c) SS*REDUCED  REGULATCORY BURDENS FOR OPEN VIDEO
SYSTEMS” SSunder scores its purpose to subject OVS' s to decreased regul ation. See
47 U S. C. § 573(c).
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provision will be based solely on the gross revenues of the
operators, “not includ[ing] revenues collected by unaffiliated
vi deo programm ng providers fromtheir subscri bers or advertisers.”
Rul emaki ng Order § 220. In other words, localities can charge OVS
operators a percentage of the operators' revenue but not a
percentage of their unaffiliated programmers' revenue.

The Cities argue that the Comm ssion erred in calculating the
fees chargeable to OVS operators. They assert that (1) the statute
does not preclude a franchise authority from | evying charges on
persons, unaffiliated with the OVS operator, who provide video
programm ng on the OVS; and (2) the statute does not say that the
franchise authority may not inpose additional charges on OVS

operators beyond the in lieu of” fees authorized by
8§ 653(c)(2)(B). Limting an OVS operator's fees to a percentage of
its gross revenue would result in OVS operators' paying |less than
cabl e operators, who do not have extensive obligations to nake
their channels available to unaffiliated programmers and thus
coll ect for thensel ves nost of the revenue generated by their cable
systens. This result, the Cities contend, is contrary to Con-
gress's desire, expressed in the legislative history, to maintain
“parity” between cable operators and OVS operators.’

W affirm the rule limting the fees collectible under

8 653(c)(2)(B) to a percentage of the OVS operator's gross revenue.

” See Conference Report at 178 (describing the fee-in-lieu provisions as
“another effort to ensure parity anong vi deo providers”).
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The plain |anguage, which nerely authorizes “fees on the gross
revenues of the operator,” forecloses the argunent that fees
charged under 8 653(c)(2)(B) may be based on the revenues of
unaffiliated video providers.

The reference in the legislative history to “parity” between
cabl e operators and their OVS counterparts i s not dispositive. The
parity to which Congress referred in the Conference Report is a
parity of rates, not actual fees: The statute provides that “[t] he
rate at which such fees are inposed shall not exceed the rate at
whi ch franchi se fees are i nposed on any cabl e operator transmtting
video progranmng in the franchise area . . . .7 47 U S C
8 653(c)(2)(B). Hence, the narrow rule in the agency orderSSt hat
the fee-in-lieu assessed on OVS operators nust be based solely on
the gross revenues of the operator and its programmng affili-
atesSSis wholly consistent with the statute.

Because the Conm ssion neither considered nor resolved the
i ssues of whether | ocal governnents could also require unaffiliated
programmers to pay fees on their OVS revenues and whether | ocali -
ties could levy fees on OVS operators in addition to the fees-in-
lieu, the Cties' argunents on these points are prenmature. The
sections of the FCC orders dealing with conpensati onSSthe only
conpensation rules under review hereSSnerely provide that fees
charged to an OVS operator under 8§ 653(c)(2)(B) may not be based on

unaffiliated programrers' revenues. See Rul emaking Order | 220;
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Reconsi deration O-der ¢§f 115-22. The Cities argue that “the
statutory provision does not prohibit the receipt of other
conpensation from the OVS operator, or limt fees that nmay be
i nposed upon persons who use the OVS systemto provide service to
subscribers.” But the FCC did not state otherwise in the orders at
issue, and the Cities did not raise these argunents in the
rul emaki ng proceedi ngs. Accordingly, we decline to address these

clains.?®

C. The Commission's Failure To Authorize Local Governnents
To Require OVS perators To Provide Institutional Networks

The Comm ssion's rules require an OVS operator to provide
capacity on an institutional network® only if the operator has
voluntarily elected to build such a network. See 47 C F. R
8§ 76.1505(e) (1997). If the OVS operator has not elected to build
an institutional network, the rules do not give |ocal governnents
authority to require construction of such a network. [d. NATOA
contends that the agency acted contrary to the statute in failing
to authorize | ocal governnents to demand t hat OVS operat ors provi de
institutional networks. This argunent rests on a m sreadi ng of the

statute.

8 See Time Warner Entertainnent Co., L.P. v. FCC, 56 F.3d 151, 201 (D.C.
Cr. 1995) (precluding party fromraising issue on appeal because it “did not
rai se the i ssue before the Conmission in the first instance”).

9 Aninstitutional network i s “a commruni cation network whichis constructed
or operated by the cable operator and which is generally available only to
subscri bers who are not residential subscribers.” 47 U S . C 8§ 531(f).
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NATOA's four-step statutory argunent proceeds as follows:
(1) Section 653(c)(1)(B) states that 8§ 611 shall apply to OVS
operators. 47 U S.C. 8 573(c)(1)(B). (2) Section 653(c)(2) then
provi des that the obligations on OVS operators under 8 611 shall be
“no greater or Jlesser” than they are for cable operators.
47 U S.C. 8§ 573(c)(2). (3) Section 611 permts localities to
require cable operators to provide institutional networks.
47 U. S.C. 8 531(b). (4) Hence, 8 611, which applies jot-for-jot to
OVS operators, nust permt localities to require OVS operators to
provide institutional networks. The problem with this argunent
lies in step three: Contrary to NATOA s assertion, 8 611 does not
permt |ocalities torequire cable operators to buildinstitutional
networks but instead, by its terns, nerely states that “[a]
franchising authority may . . . require . . . that . . . channe
capacity on institutional networks be designated for educational or
governnental use . . . .” 47 U S. C. 8§ 531(b). I n other words,
localities may require that cable operators devote space on their
existing institutional networks, if there are any such networks, to
educati onal or governnental use, but the statute does not authorize
| ocal governnents to require the construction of institutional
net wor ks.

Section 621(b)(3)(D) also indicates that NATOAis in error in
reading 8 611 as enpowering localities to require such construc-

tion. That section states:
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Except as otherwi se permtted by sections 611 and 612 of

this title, a franchising authority may not require a

cabl e operator to provide any tel econmuni cati ons service

or facilities, other than institutional networks, as a

condition of the initial grant of a franchise, a fran-

chise renewal, or a transfer of a franchise.
47 U.S.C. 8 541(b)(3)(D) (enphasis added). If 8§ 611 authorized
|localities to require provision of institutional networks, the
words “other than institutional networks” would be surplusage
Thus, the plain | anguage of 8§ 611(b), buttressed by the inplicit
interpretation 8 621(b)(3)(D) provides, supports the Conm ssion's
conclusion that 8 611(b) does not authorize |ocal governnents to

require the construction of institutional networks.?®0

D. Permtting Entities O her than LEC s To Becone OVS Operators.

The first two sentences of § 653(a)(1l) of the Act state:

A |l ocal exchange carrier may provi de cabl e service
toits cable service subscribersinits tel ephone service
area t hrough an open vi deo systemthat conplies with this
section. To the extent permtted by such regul ati ons as
the Comm ssion may prescribe consistent wwth the public

1 The FCC and Intervenors RON and Bell Atlantic argue that § 621(b)-
(3)(D)ssnot § 611(b)SSis the source of |ocal franchising authorities' power to
order cable operators to provide institutional networks. NATOA responds
convincingly by noting that the 1996 Act added & 621(b)(3)(D) and that the
obligation to provide institutional networks pre-dated the 1996 Act. Cbviously,
then, the obligation could not stemfrom8 621(b)(3)(D).

Thi s observation, however, does not disturb the conclusion that § 611(b)
does not authorize localities to order provision of institutional networks. That
conclusion follows from(1) the fact that the plain | anguage of § 611(b) does not
give localities authority to order institutional networks, and (2) Congress's
inplied assertion, in & 621(b)(3)(D), that & 611(b) does not grant such
authority. We do not have to decide that § 621(b)(3)(D) is the source of
localities' authority to order institutional networks to conclude that § 611(b)
is not the source of such authority. NATQOA has cited no case or agency deci sion
interpreting 8 611(b) to permt localities to order institutional networks, and
the plain | anguage of § 611 does not provide such authority.
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i nterest, conveni ence, and necessity, an operator of a

cable system or any other person may provide video

programm ng through an open video system that conplies

with this section.

47 U . S.C. 8 573(a)(1). The orders under review permt non-LEC
cabl e operators who face “effective conpetition” to provide cable
service as OVS operators

NATOA argues that the FCC erred in allowing non-LEC s to
provi de OVS service, for Congress expressly permtted only LEC s to
do so. NATCQA points out that the first sentence of 8§ 653(a)(1)
says LEC s may provide “cable service” through an OVS, and the
second sentence nerely gives the FCC authority to permt cable
operators to provide “video programm ng.” See 47 U S . C
8§ 573(a)(1). NATOA notes that not only do these terns have
different comon neani ngsSScabl e service refers to the physica
connections, while video programm ng neans television showsSSbut
they are also defined differently in the statute.

Section 602(6) defines “cable service” as “(A) the one-way
transm ssion to subscribers of (i) video programm ng, or (ii) other
programm ng service, and (B) subscriber interaction, if any, which
is required for the selection or use of such video programm ng or
ot her programm ng service.” 47 U S. C. 8§ 522(6). Section 602(20)
states that “the term 'video programmng neans progranm ng
provided by, or generally considered conparable to progranm ng
provi ded by, a television broadcast station.” 47 U S. C. § 522(20).

NATOA i nsists that the fact that Congress used two different terns
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that it had defined differently el sewhere in the statute neans that
it intended the two sentences of 8§ 653(a)(1l) to authorize two
di stinct services: LEC s nmay provide cable service; cable
operators may only provide tel evision shows on others' OVS systens.
The fact that the first sentence of 8§ 653(a)(1l) expressly
aut hori zes LEC s to provide OVS service, however, does not bar the
FCC frompermtting other entities to provide it, for the FCC has
ancillary authority under 8 4(i) of the Communications Act to
permt non-LEC s to be certified as OVS operators. Section 4(i)
gives the Comm ssion authority to “performany and all such acts,
make such rules and regulations, and issue such orders, not
i nconsistent with [the Act], as may be necessary in the execution
of its functions.” 47 U.S.C. 8§ 154(i). Even before Congress
expressly authorized any federal regulation of cable television,
both the Suprene Court and this court had acknow edged the
Commi ssion's ancillary authority to regul ate cable service under
8 4(1). See United States v. Sout hwestern Cable Co., 392 U S. 157,
171-78 (1968); General Tel. Co. v. FCC, 449 F.2d 846, 853-54 (5th
Cr. 1971). |If the FCC had ancillary authority to adopt an entire
regulatory regine for cable television, it surely has ancillary
authority to extend to non-LEC s the perm ssion to operate OVS' s
NATCQA contends that 8 4(i) does not apply, because the FCC s
actions are inconsistent with the Act. NATOA fails, however, to

point out the inconsistency. Cting no statutory provision that
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supports its view, it states that “Congress never intended to all ow
non-LEC s to be OVS operators.”

The language in 8 653(a)(1l) is not inconsistent with the
agency's interpretation. Sentence one says LEC s may provi de cabl e
service, and sentence two nerely states that cable operators may
provi de video progranm ng according to rules the FCC prescri bes.
Permtting cable operators also to provide cabl e service accordi ng
to rules the Comm ssion prescribes is in no way inconsistent with
t he | anguage of either of these sentences. Hence, the Comm ssion
did not exceed its authority in adopting regulations permtting

non-LEC s to be certified as OVS operators.

V. The Cabl e Conpani es' d ai ns.

In its orders, the Conm ssion generally takes the position
that a cable operator may provide neither OVS service nor video
programming on an unaffiliated, in-region OVS unless the cable
operator faces “effective conpetition.”! This effective-conpeti -
tion requirenent applies to LEC s that are al so cable operators,
see Rulemaking Order § 25, as well as to cable operators whose
cabl e franchi ses have term nated, see Reconsideration Oder { 27.
The rules regarding carriage of video progranmm ng do, however,

all ow OVS operators to ignore the general ban on in-region cable

11 See Rul emaki ng Order 1 23, 25, 26 (stating that cable operator may not
provide OVS service in its cable service area in absence of effective conpeti -
tion); Reconsideration Order § 51 (stating that cable operator generally may not
obtai n programm ng capacity on an unaffiliated in-region OVS).
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operators' providing programm ng on unaffiliated OVS's. An OVS

operator has discretion to determ ne whether it wll carry an in-
region cable operator's progranmm ng. See Reconsideration
Order | 52.

The NCTA chal | enges these rul es on several grounds. First, it
argues that the Conm ssion exceeded its statutory authority in
prohibiting LEC s that are al so cabl e operators frombeing eligible
to be OVS operators in the absence of effective conpetition. Next,
it avers that it is arbitrary and capricious for the FCC to inpose
an effective conpetition requirenent on cable operators that seek
to provide OVS service in their cable service areas. Third, it
contends that even if it is reasonable for the agency to i npose the
ef fective-conpetitionrequirenent on current cabl e operators, it is
arbitrary and capricious for it to inpose the requirenent on cable
operators whose cable franchises have termnated. Finally, NCTA
urges that the Conmmssion's rules generally prohibiting cable
operators from providi ng video progranm ng on i n-region OVS' s, but
giving the OVS operators the discretion to grant access to cable
operators, violate provisions of the Act prohibiting discrimnation

by OVS operators

A. The Effective-Conpetition Requirenent for LEC s
That Are Al so Cabl e Operators.

The Comm ssion contends that its rule prohibiting cable

operators who are also LEC s from providing OVS service in the
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absence of effective conpetition represents a reasonable interpre-
tation of anbi guous statutory |anguage and thus deserves Chevron
def erence. Because we believe the Comm ssion has ignored plain
text and has attenpted to nmanufacture an anbiguity in order to
obtain an increased | evel of judicial deference, we invalidate the
rul e i nposing an effective conpetition requirenent on LEC s who are
al so cabl e operators.

The Conmm ssion argues that the first two sentences of
8§ 653(a)(1l) |leave an anbi guous “gap.” The first sentence states,
“A | ocal exchange carrier may provide cable service to its cable
service subscribers in its telephone area through an open video
system that conplies with this section.” 47 US. C 8§ 573(a)(1).
The neaning of that | anguage is evident: LEC s in conpliance with
8 653 may provide OVS service

The second sentence then provides, “To the extent permtted by
such regul ations as the Conm ssion nmay prescribe consistent with
the public interest, conveni ence, and necessity, an operator of a
cabl e system or any other person may provide video programm ng
t hrough an open video systemthat conplies with this section.” Id.
Agai n, the | anguage appears untroubling: Cabl e operators and
ot hers may provide video programm ng, which the FCC has defined to
i ncl ude OVS service, to the extent the agency determ nes that their
doing so is in the public interest.

The Commission insists that anbiguity results from the
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conjunction of these two sentences. Sentence one deals with LEC s,
sentence two with cable operators; the statute is silent as to
LEC s who are also cable operators. Hence, the statute is
anbi guous, the Conm ssion asserts, and in the face of such
congressional silence or anbiguity, we should defer to the agency's
reasonabl e interpretation that “hybrid” LEC/ cabl e operators should
be governed by sentence two and thus are subject to the FCC s
public interest standards.

We do not accept the Comm ssion's claimthat the statute is
anbi guous as to “hybrid” LEC/ cable operators. The | anguage of
sentence one is straightforward: “A | ocal exchange carrier may
provide cable service to its cable service subscribers in its
t el ephone area t hrough an open video systemthat conplies wwth this
section.” 47 U.S.C. 8 653(a)(1l) (enphasis added). The FCC
recogni zed t he unequi vocal nature of this provision when it stated,
“[T]he first sentence of Section 653(a)(1l) allows LECs, wthout
qualification, to operate open video systens within their tel ephone
service areas . . . .” Rulemaking Order | 25.

The Conmm ssion's assertion that Congress was silent as to
“hybrid’” LEC s and that the Conm ssion thus may treat them not as
LEC s under sentence one, but as cable operators under sentence
two, is not convincing. The agency cl ains that Congress was silent
on how to treat hybrid LEC s because it just never thought about

such entities. The Comm ssion explains, “In |ight of the cross-
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ownership ban, it is hardly surprising that Congress failed
specifically to address the conditions under which the hybrid
conpany described by NCTA could operate an open video system
because no such conpany existed.” But such conpanies did exist,
and Congress did know about them

Whil e a general telephone conpany-cable cross-ownership ban
existed prior to the Act, for years tel ephone conpani es have been
able to apply for permssion to provide cable service in their
t el ephone service areas pursuant to waivers or the liberal rural
t el ephone conpany exenption provided in the statute. See 47 U. S. C
§ 533(b)(3), repealed by § 302(b)(1) of the 1996 Act. In 1984,
Congress codified the Commssion's previously existing cable-
t el ephone conpany cross-ownership ban but elimnated the require-
ment that rural LEC s apply for exenption fromthe ban. It did so
out of concern that the FCC had been interpreting the cross-
ownership ban in such a way as “unnecessarily [to] prevent[] sone
rural tel ephone conpanies fromoffering cable televisionservicein
rural areas.”'? Apparently, then, although Congress was well aware

that there are LEC s that are al so cabl e operators, ¥ it nonet hel ess

2 H R Rep. No. 98-934, at 56-57 (1984) (“It is the intent of Section
613(b) to codify current FCC rul es concerning the provision of video programi ng
over cable systems by comon carriers, except to the extent of making the
exenption for rural tel ephone conpani es autonmatic.”).

13 Moreover, two of the primary goals of the Act were to facilitate cable
conpani es' beconming LEC s and to permit LEC s to becone cable conpanies. See
Conference Report at 148 (noting that “meaningful facilities-based [Iocal
t el ephone] conpetition is possible given that cable services are available to

(continued...)
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stated “wi thout qualification” that LEC s nay provi de OVS servi ce.

Congress al so knew how to di stingui sh anong respective groups
of LEC s, and the fact that it did not single out cable operator-
LEC s for different treatnent under sentence one of 8§ 653(a)(1)
indicates that it intended all LEC s to be treated the sane. Wen
Congress wanted to distinguish traditional, “incunbent” LEC s from
the new “conpetitive” LEC s (including cabl e conpani es) whose entry
the Act facilitated, it did so in plain terns.

For instance, Congress established different interconnection
obligations for incunbent LEC s versus all LEC s. Conpar e
47 U . S.C. § 251(b) (obligations of all LECs) with 8§ 251(c)
(additional obligations of incunbent LEC s). The absence of
distinction anong LEC s in sentence one indicates that Congress
i ntended the provision to cover all LEC s.

Finally, we reject the agency's reading of 8§ 653(a)(1),
because it nullifies the first sentence of the provision. The
second sentence permts the Conm ssion to apply its public interest
criteriaSSthe statutory basis for its effective-conpetition
requi renent SSto “any other person” as well as to cable operators.
See 47 U.S.C. 8§ 573(a)(1). |If sentence one is subject to sentence

two, as the Comm ssion's reading suggests, then every LEC is

(... continued)
nore than 95 percent of United States homes” and that “[s]onme of the initial
forays of cable conpanies into the field of |ocal tel ephony therefore hold the
promise of providing the sort of local residential conpetition that has
consi stently been contenplated”); 47 U.S.C. 8 571(a)(3) (8 651(a)(3) of the Act)
(permitting LEC s to provide cable service).
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covered by the second sentence and may provi de video progranm ng
only at the Conmm ssion's discretion.

Under this reading, however, the first sentenceis a nullity,
because the FCC may always decide, on the basis of the public
i nterest, conveni ence, and necessity, which persons may provide
vi deo programm ng. The only way to avoid nullifying the first
sentence is to recognize that the sentence carves out a
gr oupSSLEC sSSwhose right to provide video programmng is not

subject to the agency's public interest standard.

B. The Effective Conpetition Requirenent for Cable Operators
VWho Seek To Provide OVS Service

NCTA chal l enges the rul e that cabl e operators nmay not operate
OVS's in their cable service areas unless they face effective
conpetition, but it does not claimthat the plain |anguage of § 653
forecl oses the effective-conpetition requirenent. | nst ead, NCTA
argues that the Comm ssion has exercised its authority in an
arbitrary and capricious manner in adopting the effective-conpeti -
tion requirenent under 8§ 653(a)(1l)'s public interest standard. !
In particular, NCTA argues that the effective-conpetition require-

nent is unnecessary because OVS creates its own conpetition.?

14 See 5 U.S.C. § 706(2) (requiring review ng courts to “hold unlawful and
set aside agency action, findings, and conclusions found to be . . . arbitrary,
capri cious, an abuse of agency discretion, or otherwi se not in accordance with
law’) .

1 OvS's create their own conpetition because each OVS operator nust
(continued...)
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Because of the deference accorded agency judgnents regarding the
public interest, and because the agency considered appropriate
argunents and reasonably adopted its conclusion, we affirm the
general effective conpetition requirenent.

Judicial deference to agency judgnents is near its zenith
where issues of the public interest are involved. In FCCv. WACN
Li steners Guild, 450 U. S. 582, 596 (1980), the Court expl ai ned that
its opinions had “repeatedly enphasized that the Conm ssion's
judgnent regarding how the public interest is best served is
entitled to substantial judicial deference.” Accordi ngly, the
Court held that

[t] he Conm ssion's inplenentation of the public-interest

st andard, when based on a rational wei ghing of conpeting

policies, is not to be set aside by the Court of Appeals,

for the weighing of policies under the public interest

standard is a task that Congress has delegated to the

Comm ssion in the first instance.

Id.® Gven these precedents, we affirm the Comm ssion's policy
choice if it considered conpeting argunents and articulated a
reasonabl e basis for its conclusion. It did both.

NCTA presented to the FCC its argunent that an effective-

conpetition requirenent is unnecessary because an OVS creates its

15C. .. conti nued)
surrender two-thirds of the systemis carrying capacity to wunaff

iliated
programers, as long as there is demand for carriage. 47 U . S.C. 8 573(b)(1)(

B) .
16 See al so Anerican Transfer & Storage Co. v. Interstate Conmerce Comm n,
719 F.2d 1283, 1300 (5th Gr. 1983) (deferring to ICC s view of how to pronote

public interest); Mssouri-Kansas-Texas R R v. United States, 632 F.2d 392,
399-400 (5th GCir. 1980).
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own conpetition, see Reconsideration Order § 21, but the Comm ssion
reasonably rejected that argunent. The agency concl uded, “There is
no assurance that any particular systemw || generate sufficient
conpetition between providers of 'conparable' video programm ng
services to qualify as a neaningful stand-in for effective
facilities-based conpetition.” I1d. at 9§ 26. This, we believe
represents a fair weighing of policies and a reasonably-based
concl usi on.

The Commission did provide a plausible basis for its
effective-conpetition requirenent. |In essence, it determ ned, on
the basis of the text and legislative history of the Act, that
Congress wanted to exenpt OVS operators from nuch title VI
regul ati on because they would be conpeting with incunbent cable
subscribers. If anentity is not facing conpetition, it should not
get the regulatory “break” the OVS provisions provide, especially
as its greater market power likely nerits increased regul ation
Hence, the effective-conpetition requirenment works to ensure that
the regulatory relief in 8 653 is properly targeted at new

entrants. See Reconsideration Oder | 25.%

17 That part of the order states:

We believe that Congress exenpted open video system operators from
much of Title VI regul ation because, in the vast majority of cases,
they will be conpeting with incunbent cable operators for subscrib-
ers. Qur effective conpetition restriction inplements Congress'
intent by ensuring that, where it is the incunbent cable operator
itself that seeks to enter the marketplace as an open video system
operator, there is at | east one other multichannel video programi ng
provider conpeting in the market (or, if the cable operator enters

(continued...)
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G ven this reasonabl e argunent and the substantial deference
courts should afford agencies inplenenting public interest
st andards, see WNCN Li steners Guild, 450 U S. at 596, we uphol d the
effective conpetition rule.® \Wile we mght have weighed the
conpeting policies differently, we cannot say that the bal ance the

Conmi ssion struck is irrational.

C. Ext endi ng the Effective Conmpetition Requirenent to
Cabl e Operators Wiose Cabl e Franchi ses Have Terni nated

NCTA advances two argunents in support of its claimthat the
Comm ssion acted arbitrarily and capriciously in adopting a rule

precl udi ng cable operators who do not face effective conpetition

7(...continued)

under the “low penetration” test for effective conpetition, that it
does not possess a level of narket power that Congress believed
requires regul ation).

Reconsi derati on Order § 25.

18 NCTA makes two other arguments that are worth addressing. It asserts
that if Congress had been as focused on fostering conpetition as the Conmi ssion
suggests, it would have forbidden OVS operators to start up service in areas
where they would be the sole video programm ng providers. There are two
responses to this argunment. First, because 96% of hones have cabl e access, it
was reasonabl e for Congress not to spend tinme | egislating over the fewinstances
in which an OVS operator who starts up wll not face conpetition. See
Reconsi deration Order § 26. Second, while conpetition is ideal and should be
pursued to the extent possible, it is certainly in the public interest for OVS
operators to enter markets where there is no vi deo programm ng. While they woul d
have a nonopoly, at |east sonme formof cable service would be avail able at sone
price.

NCTA al so argues that the fact that the FCC exenpts cable operators from
the effective conpetition rule when entry by a conpetitor is infeasible, see
Rul emaking Order § 24, indicates that the effective-conpetition rule is
irrational. Again, the fact that the Commi ssion permts OVS service to exist by
itself inafewareas where conpetition sinply could not occur does not nean t hat
itisirrational (or “arbitrary and capricious”) torequire effective conpetition
when such conpetition is feasible.
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from providing OVS service even after their cable franchi ses have
termnated. Although couched as a claimthat the Conmm ssion nade
an arbitrary and capricious policy choice, the first argunent NCTA
makes is really a statutory claim It contends that, as a matter
of law, once a cable operator's franchise has been termnated, it
is no longer a “cable operator” under the Act and therefore should
be subject to the sane OVS requirenents as “any other person.”?®®
In other words, the rule requiring effective conpetition for cable
operators does not apply to ex-cable operators.

Wi |l e NCTA may be correct froma purely formalistic perspec-
tive, we do not find this argunent convincing. Under the second
sentence of 8 653(a)(1l), the FCC could always regulate video
programm ng by fornmer cabl e operators by using its power to set the
ternms under which “any ot her person” nmay provi de such progranm ng.
For exanple, it could adopt a rule stating, “Any other person who
seeks to provide OVS service nust face effective conpetition if he
used to be a franchised cable operator.” Such a rule would be
identical in substance to the rule the agency has adopted, and we
decline to require such extrene formalism

NCTA' s second argunent does attack the soundness of the FCC s
policy choice. NCTA contends that a cable operator |oses its

mar ket power when it gives up its franchise, and it therefore

19 see 47 U.S.C. § 573(a)(1) (stating that “an operator of a cable system
or any other person nmay provide video programr ng” according to the rules the
Commi ssion pronul gates in the public interest).
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should not be subject to the effective-conpetition requirenent.
Because a cable operator may not provide cable service without a
franchise, see 47 U S.C. 8 541(b)(1), a disenfranchised cable
operator is inpotent; it cannot provi de any vi deo progranmm ng, much
| ess dom nate the | ocal market. Moreover, even if the conpany is
certified as an OVS operator, it loses much of its market power
because it nust surrender up to two-thirds of its progranm ng
capacity. See 47 U. S.C. §8 573(b)(1)(B). Hence, NCTA argues, the
Comm ssion's decision to i npose the effective-conpetition require-
ment on cabl e operators who have | ost their franchises is arbitrary
and capri ci ous.

The Comm ssion offers a plausible response. It contends that
a cable conpany does not |ose its market power upon losing its
franchise, for “[a] cable operator's market power arises from
anong ot her things, the ownership of its transm ssion network, its
custoner base, and its carriage agreenents with various program
mers[,] . . . factors [that] would survive the term nation of an
operator's cabl e franchi se and woul d put any woul d- be conpetitor at
a substantial disadvantage.” Moreover, the Conm ssion argues, if
a cable conpany could avoid the effective-conpetition rule by
giving up its franchise, it could just let the franchise expire,

then offer OVS service over its existing network. By so doing, it
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could mai ntain its nonopoly position? and get the regul atory reli ef
avail able to OVS operators, who are expected to be new entrants
Gven this rational basis for the FCC s policy determ nation and
the deference owed its public interest decisions, we affirm the
rul e precluding cabl e operators who do not face effective conpeti -
tion fromproviding OVS service even after their cable franchises

t er m nat e.

D. Prohibiting I n-reqgion Cable Operators from Qbtai ni ng
Capacity on an OVS, Wiile Permtting OVS perators
To Wai ve This General Prohibition.

Claimng authority wunder sentence two of 8§ 653(a)(1l),
47 U.S.C. 8§ 573(a)(1), the FCC generally banned cable operators
fromproviding video programm ng on unaffiliated OVS systens within
their cable service areas.? The Commi ssion also rul ed, however,
that “a conpeting, in-region cable operator nmay access an open
vi deo systemwhen the open vi deo systemoperator determnes that it
is in its interests to grant access.”? |n other words, an OVS

operator has discretion to determne whether it will carry a cable

20 Of course, if the cabl e conmpany gave up its cable franchise, the locality
i kely woul d accept bids for a newcabl e operator. But whatever entity began cabl e
operati ons woul d have to construct or acquire a networkSSa costly and ti ne-consuni ng
venture. The forner cabl e operat or probably woul d mai ntai n a nonopol y position and
get the benefits of regulatory relief, for sone tine.

21 see Reconsideration Order § 51 (providing that “pursuant to the second
sent ence of Section 653(a)(1), the public interest, conveni ence and necessity is

served by generally prohibiting a conpeting, in-region cable operator from
obt ai ni ng capacity on an open video systeni).

22 1d. T 52.
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operator's video progranm ng. Because this regulationis contrary
to the plain |anguage of § 653(b)(1)(A), which requires the
Comm ssion to “prohibit an operator of an open video system from
di scrimnating anong video progranming providers with regard to
carriage on its open video system” 47 U S.C. 8 573(b)(1) (A, we
invalidate these rules and remand for further consideration. On
remand, the agency nust forbid discrimnation anong vi deo program
m ng providers, as 8 653(b)(1)(A) requires.

The agency contends that its two rules (the “general prohibi-
tion” and the “discretion to waive the general prohibition”) are
aut hori zed by the second sentence of 8 653(a)(1l), which provides
that a cable operator “may provide video progranm ng through an
open video systemi only “[t]o the extent permtted by such
regul ations as the Conm ssion may prescribe consistent with the
public interest, convenience, and necessity.” 47 U S. C. 8§ 573-
(a)(1). The general prohibition is authorized because the
Commi ssion has determned that the public interest would best be
served by generally banning carriage of a cable operator's
programm ng on an OVS. This is so because “a conpeting, in-region
cabl e operat or shoul d be encouraged to devel op and upgrade its own
system rather than to occupy capacity on a conpetitor's system
that could be wused by another video progranmm ng provider.”
Rul emaki ng Order 9§ 52.

This rule, the Conm ssion argues, does not conflict wth

37



8 653(b)(1)(A)SSthe provision requiring it to enact regulations to
prohi bit discrimnation by OVS operators against and anong vi deo
progr ammer sSSbecause “[b]y definition, an OVS operator does not
discrimnate by denying carriage to one who, pursuant to the
Commi ssion's rules, is not eligible "to provide video programm ng

t hrough an open vi deo system I n ot her words, the Comm ssion has
adopted a blanket rule that in-region cable operators are not
eligible to provide progranm ng, and denying carriage of ineligible
cable operators' progranmng therefore is not discrimnation
agai nst a video progranm ng provider.

This “eligibility” argunent does not work as long as OVS
operators are permtted to ignore the ban and carry cabl e opera-
tors' video progranmm ng. If OVS operators may disregard the
general prohibition, then the FCC has not really declared cable
operators ineligible.

I f the Comm ssion is declaring cable operators ineligible to
the extent OVS operators want themto be ineligible, then it is
permtting discrimnation by OVS operators anong vi deo progranm ng
provi ders. Section 653(b)(1)(A) requires the agency not to do
that. Alternatively, the Comm ssionis inpermssibly delegatingto

the OVS operators its authority to determne “the extent” to which

cabl e operator carriage pronotes the public interest.?

23 See Carter v. Carter Coal Co., 298 U.S. 238, 310-11 (1936); Sierra Cub

v. Sigler, 695 F.2d 957, 963 n. 3 (5th Gr. 1983) (holding that “an agency may
not delegate its public duties to private entities”); National Ass'n of
(continued...)
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The FCC argues that there is no i nperm ssi bl e del egati on here,
as there was in the cases cited, because those cases involved
del egation where a private party had been given regul atory power
that could be exercised to the detrinment of other regulated
entities or for the inproper benefit of the entity receiving the
del egation. Here, by contrast, the OVS operator is nerely given
power to invoke an exception and thereby benefit, at its discre-
tion, another regulated entity. The rule has the sane effect as
would a private party's decision not to seek enforcenent of sone
admnistrative restriction against a regulated entity.

This argunment elevates form over substance. Regar dl ess of
whet her the rule is that OVS operators may choose to disregard a
default rule granting cable operators carriage rights, or is that
they may elect to disregard one denying such rights, the fact
remai ns that they are being permtted to choose whet her they want
to give cable operators access rights. This is a delegation of
regul atory authority to inpose a cost on another regulated entity
and, hence, violates general principles of admnistrative |aw as
wel |l as the particular anti-discrimnation provisions of § 653(b).
The FCC s formalistic wangling anounts to a distinction without a
difference, and the genesis of the rule reveals as nuch: Not until

t he cabl e operat ors conpl ai ned about illegal discrimnation didthe

23(...continued)
Regulatory UWility Commrs v. FCC, 737 F.2d 1095, 1143-44 (D.C. Cr. 1984).
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Comm ssion switch froma rule allowing OVS operators to ban in-
region cable operators' video programmng to one permtting OVS
operators to exenpt such progranm ng froma general ban. Conpare
Rul emaki ng Order § 54 with Reconsideration Order f 52. Thus, we
invalidate the rule permtting OVS operators selectively to lift
the general ban on cabl e operators providing video programmng on

OVS systens.

V. Bell South's d aim

The FCC adopted a new construction notificationrule requiring
a carrier to obtain FCC approval of its certification before
constructing new physical plants needed to operate OVS systens.
See Rul emaking Order § 34. A carrier may not request certifica-
tion, however, until it can nmake detailed verifications concerning
t he proposed OVS, including details about ownership, the conmuni-
ties to be served, the anal og and digital capacities of the system
and the nunber of channel ports.? Bell South clains this rule is
contrary to the statutory | anguage and i s arbitrary and capri ci ous.
W agree that the rule violates the statute but do not reach
Bell South's claim that the policy choices are arbitrary and
capri ci ous.

Two convincing statutory argunents support the view that the

24 see Rul enmki ng Order Appendix C, Instructions for FCC Form 1275 Qpen
Video System Certification of Conpliance.
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Comm ssion erred in adopting the new construction rule. The first
relies on the mandatory | anguage of 8 653(a)(1), the third sentence
of which states, “An operator of an open video systemshall qualify
for reduced regul atory burdens under subsection (c) of this section
if the operator of such system certifies to the Comm ssion that
such carrier conplies with the Comm ssion's regulations under
subsection (b) of this section and the Comm ssion approves such
certification.” 47 U.S.C. §8 573(a)(1l) (enphasis added). Any new
construction rul e the Conm ssion pronul gates i s not a “regul ati on[]
under subsection (b),” so, consistently with the statute, failure
to follow the rule could not prevent an operator from qualifying
for reduced regul atory burdens under subsection (c).

The second argunent rests on two provisions in the statute in
whi ch Congress expressly exenpted comon carriers who operate OVS' s
fromthe pre-construction notice requirenment normally applicable to
common carriers. First, 8 651(c) states that “[a] common carrier
shall not be required to obtain a certificate under section 214 of
this title with respect to the establishnment or operation of a
systemfor the delivery of video progranmng.” 47 U S.C. 8 571(c).
It thus exenpts common carriers providing video service fromthe
§ 214 rul e that

[njo carrier shall undertake the construction of a new

line or of an extension of any line . . . unless and

until there shall first have been obtained from the

Comm ssion a certificate that the present or future

publ i c conveni ence and necessity require or will require
the construction . . . of such additional or extended

41



line .
47 U.S.C. § 214(a).

Second, 8§ 653(c)(3) states that “with respect to the estab-
i shnment and operation of open video systens, the requirenents of
[8§ 653] shall apply in lieu of, and not in addition to, the
requirenents of titlell.” 47 U S.C 8§ 573. Title Il includes the
8§ 214 pre-construction notice requirenent. These two provi-
si onsSS8 651(c) and 8 653(c)(3)SSthus affirmatively prohibit the
Comm ssion fromadopting a pre-construction notice requirenent for
OVS operators

The FCC nmaintains that the certification it requires for OVS
operators is not nearly as conplex or detailed as that required by
8 214, so the pre-construction notice is not “precisely the sane
requi renent” as that inposed on conmon carriers under 8 214. The
Comm ssion then argues that, while the criticisnms set forth above
assune that the agency nay not adopt a regul ation not specifically
prescribed in the Act, expressio unius “'has little force in the
admnistrative setting,'" where [courts] defer to an agency's
interpretation of a statute unl ess Congress has 'directly spokento
the precise question at issue.'” Mobi | e Communi cati ons Corp.,
77 F.3d at 1405 (quoting Texas Rural Legal Aid, 940 F.2d at 694).

Both of the Comm ssion's argunents are inadequate. The
expressi o unius argunent fails because the reasoni ng does not rely

on the expressio unius canon. The Act plainly says a cable
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provider “shall qualify” for regulatory relief as an OVS operator
if it conplies with the FCC s “regul ati ons under subsection (b).”
47 U.S.C. § 573(a)(1). The regulations required by subsection (b)
are narrowmy tailored and relate to carriage obligations. The new
construction notification requirenent is not a subsection (D)
regul ation, and, consistently wth the nmandatory terns of the
statute, failure to conply with the requirenent may not preclude a
cabl e service provider fromqualifying for regulatory relief under
subsection (c).

Nor do we accept the agency's argunent that its new construc-
tion rule is less onerous than is the 8 214 requirenent and
therefore should not be barred by the provisions exenpting, from
8 214, common carriers who provide video service from§8 214. The
plain |anguage of §8 214 says “[n]o carrier shall wundertake
construction . . . unless and until there shall have been obtai ned
fromthe Comm ssion a certificate that the present or future public
conveni ence and necessity require or will require the construction

747 U.S.C. § 214. Sections 651(c) and 653(c)(3) state
that this rule shall not apply to common carriers providing an OVS.
The Conmm ssion should not be able to deny the regulatory relief
t hese sections provide nerely by pointing out that there are sone
di fferences between its new pre-construction certificationrule and
the old one it is expressly forbidden to inpose.

Moreover, the legislative history supports the view that
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Congress neant to preclude all pre-construction notification rules
for OVS operators. The Conference Report states that Congress was
prohi biting the Comm ssion from“inpos[ing] title Il-1like regul a-
tion” on OVS operators, see Conference Report at 178, and expl ai ns
that “common carries [sic] are not required to obtain certificates

under section 214 in order to construct facilities to provide video

programm ng services,” see id. at 175 (summarizing Senate
version). Even if it is less burdensone than the certification
requi red under 8§ 214, the new construction rule is atitle Il-1ike

regulation that directly contravenes the text and |egislative
hi story of 88 651 and 653. Accordingly, we invalidate the rule.?

Finally, we note that the Comm ssion's rationale for requiring
pre-construction certification likely disappears in the wake of
this opinion. The Comm ssion ordered pre-construction certifica-
tion because of the need to let l|ocal authorities know which
entities had been granted enforceable rights to use |ocal rights-
of -way. See Rul emaking Order  34. Wiile the need to provide such
informati on may have been a genuine concern if the OVS provisions
had preenpted | ocal franchising authority, we say in this opinion
that localities retain franchising authority over OVS operators.

Hence, the rationale for the pre-construction certificationrule no

25 gSee Presley v. Etowah County Comm n, 502 U.S. 491, 508-09 (1992) (agency
entitled to Chevron deference “only i f Congress has not expressed its intent with
respect to the question, and then only if the admnistrative interpretation is
reasonabl e”) .
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| onger exists. 2t

VI, Concl usi on.

The petitions for review are GRANTED, so we may interpret the
subject rules in such a way as to be consistent with the text of
the Act and the principles of agency deference articulated in
Chevron, resulting in a regulatory regine for OVS' s that preserves
| ocal authority and permts wdespread entry into this video
programm ng nedi um In summary, on the issues raised by the
Cities, we reverse, on statutory grounds, the Conm ssion's
preenption of local franchising authority. W affirmthe rules
permtting non-LEC s to becone OVS operators, the Comm ssion's
formula for determining the “fee in lieu of” a franchise fee, and
its refusal to authorize |ocal governnents to demand provision of
institutional networks. As for the clains raised by NCTA on behal f
of cable operators, we hold that the Conm ssion exceeded its
statutory authority in inposing an effective-conpetition require-
ment on LEC s that also are cable operators. W affirm however,
the rules prohibiting non-LEC cable operators, even those whose
franchi ses have expired, fromproviding OVS service in the absence
of effective conpetition. W invalidate and remand the rules

generally prohibiting in-region cable operators from providing

26 puring oral argument, counsel for the FCC admitted that the rationale
for the pre-construction certification rule would di sappear were we to hol d t hat
localities retain franchising authority over OVS operators.
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vi deo programm ng, but giving OVS operators discretiontolift this
ban. Finally, we invalidate the pre-construction certification
requi renent, which violates the text of 8 653 and is no |onger
justified, given our conclusion that localities retain franchising
authority over OVS operators.

This matter is REMANDED for further proceedi ngs consi stent

with this opinion.
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