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Appeal from the United States District Court for the Northern
District of M ssissippi.

Bef ore REAVLEY, GARWOOD and BENAVI DES, Circuit Judges.

GARWOOD, Circuit Judge:

The issue presented in this appeal is whether pre-enploynent
mlitary service should be counted toward the four-year service
limtation for eligibility under the Veterans' Reenpl oynent Rights
Act (VRRA). 38 U.S.C. fornmer 8§ 2024(a). Plaintiff-appellant A vin
G Sykes (Sykes) brought this action under the VRRA seeking
reinstatenent to his position wth defendant-appellee Col unbus &
Geenville Railway (C&35 together with recovery of |ost wages and
benefits. The parties submtted cross-notions for sunmary
judgnent. The district court entered judgnent in favor of C&G on
t he grounds that Sykes' conbined mlitary service in excess of four
years made himineligible for reenploynent rights. W reverse the
district court and remand for further proceedings.

Facts and Proceedi ngs Bel ow

Sykes first entered mlitary service with the United States
Mari ne Corps on June 2, 1982. He served two successive enlistnents
and received an honorabl e discharge on July 1, 1988. Sykes then
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returned to Col unbus, M ssi ssi ppi, and was hired as a
conductor-trai nee on July 25, 1988, by C& G Sykes remai ned with C&G
(ultimately qualifying as a conductor) for approximtely nine
months. After informng C&G that he intended to reenlist in the
Marine Corps, Sykes signed a letter furnished to him by C&G on
April 24, 1989, stating that he was resigning his position with C&G
"[e]ffective April 14, 1989" and purporting to "give up [his]
contractual rights."” Sykes remained on active duty fromApril 26

1989, to April 25, 1993. Sykes was agai n honorably di scharged.

On May 5, 1993, Sykes submtted an application for
reenpl oynmnent with C&G Hi s application was deni ed by C&G on May 9,
1993. Later that sanme nonth, Sykes attenpted to assert
reenpl oynment rights under the VRRA, but C&G agai n refused to enpl oy
Sykes. Sykes subsequently accepted enploynent with the Soo Line
Railroad in March 1994.

On March 29, 1995, Sykes filed this action under the VRRA in
the district court below. C&G defended the suit, asserting that
the cunmul ative total of Sykes' years in the Marine Corps made him
ineligible for reenploynent rights because the four-year mlitary
service limtation found in the VRRA does not distinguish between
pre- and post-enploynent service. Addi tionally, C&G contended
that, in any event, Sykes' execution of the resignation letter
wai ved any rights that he may have had under the VRRA. On
cross-notions for summary judgnent, the district court granted
C&G s notion. Finding the "plain |anguage" of the VRRA

di spositive, the district court held that Sykes' cunulative



mlitary service in excess of ten years exceeded the four-year
[imtation period provided in 38 U S.C 8§ 2024(a). At the tine
Sykes attenpted to assert reenploynent rights with C&G his
post-C&G mlitary service was precisely four years. The district
court did not address the nerits of C&G s wai ver argunent.

Sykes appeals the district court's grant of sunmmary judgnment
in favor of C&G W reverse.

Di scussi on
The case below was decided on cross-notions for summary

judgnent on the basis of undisputed material facts. This Court
reviews a grant of summary judgnent de novo, using the sane
standards as the district court. Duffy v. Leadi ng Edge Prods.
Inc., 44 F.3d 308, 312 (5th G r.1995). Summary judgnent is
appropriate if "there is no genuine issue as to any material fact"
and "the noving party is entitled to a judgnent as a matter of
I aw. " Fed. R Cv.P. 56(c). This Court's review of a district
court's interpretations of l|aw, whether federal or state, is
pl enary. Gardes Directional Drilling v. U 'S. Turnkey Exploration
Co., 98 F.3d 860, 864 (5th Cr.1996).
| . Pre-Enpl oynent Service

The district court determned that the |anguage of the
rel evant section of the VRRA clearly and unanbi guously provided
reenpl oynment rights only "if the total of any service perforned by
that person after August 1, 1961, does not exceed four years."
(enphasi s added). The court recognized that the tw cases to

address the issue reached contrary concl usions. Finding the



di scussion of the issue in Wite v. Frank, 718 F.Supp. 592
(WD. Tex. 1989), aff'd, 895 F.2d 243 (5th Gr.), cert. denied, 498
UusS 890, 111 s. . 232, 112 L.Ed.2d 192 (1990), controlling, the
district court found unpersuasive the contrary holding in Hall v.
Chicago & E. Ill. RR, 240 F.Supp. 797 (N.D.111.1964).

Sykes and C&G each contend that the |anguage of 38 U S. C. 8§
2024(a) is clear and unanbi guous, albeit with different results.
Section 2024(a) provides, in full:

"(a) Any person who, after entering the enploynment on the
basi s of which such person clains restoration or reenpl oynent,
enlists in the Arned Forces of the United States (other than
in a Reserve conponent) shall be entitled upon release from
servi ce under honorable conditions to all of the reenpl oynent
ri ghts and ot her benefits provided for by this chapter in the
case of persons inducted under the provisions of the Mlitary
Sel ective Service Act (or prior or subsequent |egislation
providing for the involuntary induction of persons into the
Armed Forces), if the total of such person's service perforned
bet ween June 24, 1948, and August 1, 1961, did not exceed four
years, and the total of any service, additional or otherw se,
performed by such person after August 1, 1961, does not exceed
five years, and if the service in excess of four years after
August 1, 1961, is at the request and for the conveni ence of
the Federal Governnent (plus in each case any period of
addi tional service inposed pursuant to law)." 38 U S C 8§
2024(a).*

Sykes contends that the plain |anguage of section 2024(a)
makes clear that only mlitary service perforned subsequent to the

enpl oynent to which VRRA rights are asserted should count towards

138 U.S.C. 8§ 2024(a) was transferred and renunbered as 38
U S. C 8§ 4304 pursuant to the Veterans' Benefit Act of 1992, Pub. L.
No. 102-568 § 506(a), 106 Stat. 4340, 4341. The Unifornmed Services
Enmpl oynent and Reenpl oynent Rights Act of 1994, Pub.L. No. 103-353
8§ 8(a)(1), 108 Stat. 3149, anended 38 U . S.C. 8§ 4304 extensively,
but provided that the anmendnents would be effective "with respect
to reenploynents initiated on or after" Cctober 13, 1994. The
former section 4304 (which, in turn, was the fornmer section 2024)
continues to apply to reenploynent actions, |like that of Sykes,
initiated prior to Cctober 13, 1994.
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the limtation period. Under Sykes' reading of section 2024(a),
the introductory phrase "after entering enploynent” limts the
relevant mlitary service to that perforned post-enploynent; thus,
the "total of any service" |anguage at the end of the section
sinply refers to this post-enploynent mlitary service. |n support
of his position, Sykes relies on Hall.

C&G contends that the phrase "total of any service, additional
or otherw se" qualifies the reenploynent rights set forth at the
begi nni ng of section 2024(a) and operates to bar the assertion of
VRRA rights by veterans whose conbi ned pre- and post-enpl oynent
mlitary service exceeds the four-year period. C&G argues that the
"after entering enploynent” |anguage nerely requires that the
private enploynent to which reinstatenent is sought precede the
mlitary service. The district court followed this interpretation,
finding the statute "clear and unanbi guous." Language in Wite
supports this interpretation.

At least two district courts, the Departnent of Labor (DQL),
and the parties to each case have disagreed as to the proper
construction of section 2024(a). The Hall court relied on the
"hi story and purposes of the [VRRA]" and the Wiite court found its

position supported by the "face [of] the Act." W cannot say that
the district court's interpretation is unreasonable. |Indeed, its
interpretation may well be the nost reasonabl e construction of the
wor di ng of section 2024(a). But although we always hesitate to go
beyond the plain |anguage of a federal statute, we believe that

this case presents us with an extrenely rare situation where to



apply the statute as construed by the district court—even assum ng
t he | anguage of section 2024(a), parsed with the utnost grammati cal
propriety, to be virtually unanbi guous—aould lead to an absurd
result. See United States v. A Femal e Juvenile, 103 F. 3d 14, 16-17
(5th G r.1996) ("Axiomatic in statutory interpretation is the
principle that |laws should be construed to avoid an absurd or
unreasonabl e result"); United States v. Mathena, 23 F. 3d 87, 92-93
(5th Gr.1994) (sane); Carpenters Dist. Council v. Dillard Dep't
Stores, 15 F. 3d 1275, 1285 (5th G r.1994) (sane), cert. denied, 513
usS 1126, 115 S.&. 933, 130 L.Ed.2d 879 (1995); Bi rdwel | v.
Skeen, 983 F.2d 1332, 1337 (5th Cr.1993) (sane). We therefore
conclude that section 2024(a)'s service |limtation applies to
post - enpl oynent service only, notwi thstanding the risk that such a
result may not flow from"[t]he nost natural grammatical reading”
of the section. See United States v. X-GCtenment Video, Inc., 513
US 64, 68, 115 S. C. 464, 467, 130 L.Ed.2d 372 (1994). See also
McCarthy v. Bronson, 500 U. S. 136, 139, 111 S.C. 1737, 1740, 114
L. Ed. 2d 194 (1991) ("[S]tatutory |anguage nust always be read in
its proper context."); Crandon v. United States, 494 U S. 152,
156-58, 110 S. . 997, 1001, 108 L.Ed.2d 132 (1990) ("In
determ ning the neaning of the statute, we |look not only to the
particul ar statutory | anguage, but to the design of the statute as
a whole and to its object and policy."); |INS v. Cardoza- Fonseca,
480 U. S. 421, 433 n. 12, 107 S.C. 1207, 1213 n. 12, 94 L. Ed. 2d 434
(1987) (stating that resort to legislative history is appropriate

to determne "whether there is "clearly expressed |egislative



intention' contrary to that |anguage"); O fshore Logistics, Inc.
v. Tallentire, 477 U.S. 207, 219-21, 106 S.C. 2485, 2493, 91
L.Ed.2d 174 (1986) (stating that a statute should not be

interpreted inconsistently with its purpose and adnoni shing "not
[to] be guided by a single sentence or nenber of a sentence, but
[to] | ook to the provisions of the whole law, and to its object and
policy") (citation omtted); Anerican Tobacco Co. v. Patterson
456 U. S. 63, 69-71, 102 S.Ct. 1534, 1538, 71 L.Ed.2d 748 (1982)
("Statutes should be interpreted to avoid untenable distinctions
and unreasonabl e resul t s whenever possible."); United Steel workers
v. Weber, 443 U. S. 193, 200-02, 99 S. . 2721, 2726, 61 L. Ed. 2d 480
(1979) (rejecting a literal construction that would " "bring about
an end conpletely at variance wth the purpose of the statute' ")
(quoting United States v. Public Uilities Commn, 345 U S. 295,
315, 73 S.Ct. 706, 718, 97 L.Ed. 1020 (1953)); Holy Trinity Church
v. United States, 143 U. S. 457, 458-61, 12 S.C. 511, 512, 36 L. Ed.
226 (1892) ("It is a famliar rule that a thing may be within the
letter of the statute and yet not within the statute, because not
Wthinits spirit nor withinthe intention of its nmakers."); Geen
v. Bock Laundry, 490 U. S. 504, 527-28, 109 S.C. 1981, 1994, 104
L. Ed. 2d 557 (1989) (Scalia, J., concurring) ("I think it entirely
appropriate to consult all public materials ... to verify that what
seens to us an unt hi nkabl e di sposition ... was i ndeed unt hought of
"); cf. Stephen Bryer, On the Uses of Legislative Hstory in
Interpreting Statutes, 65 S. Cal. L.Rev. 845, 848-49 (1992)

(di scussing the "uncontroversial" use of legislative history to



avoid an "absurd result").

Under the interpretation of section 2024(a) advanced by C&G
and enbraced by the district court, veterans who entered civilian
enpl oynent after having served in the arned forces for four or nore
years would be denied reenploynent rights that would otherw se
attach to a subsequent enlistnment following their civilian
enpl oynent without regard to the duration of their subsequent
enlistnent or the tine that el apsed between their departure and
subsequent demand for reinstatenent, and w thout regard to the
i nconvenience, if any, to the enployer. The interpretation
advanced by C & G woul d preclude a significant portion of veterans
from ever asserting reenploynent rights under the VRRA upon
returning to civilian life after a subsequent enlistnment.? This
result is sinply inconpatible with the obvious and patent purpose
of the VRRA to confer quite broad reenploynent rights to veterans
of the United States arned services subject only to a limted
restriction regarding the permssible length of post-enploynent
service. As this four-year restriction was designed specifically
to address enployers' concerns about reenploynent rights of
indefinite duration and not to penalize veterans on the basis of

their pre-enploynent service, we find no articulable basis for

2Arecent GAOreport states that the "first enlistnment term of
duty ... typically is 4 years." Governnent Accounting Ofice, Pub.
No. B-257481, Mlitary Recruiting: More | nnovative Approaches
Needed (Dec. 22, 1994). By statute, however, the various arned
services may accept "original enlistnents ... for a period of at
| east two but not nore than six years." 10 U S.C. 8§ 505(c) (West
Supp. 1996). Accordingly, under C & Gs interpretation, a service
menber coul d exceed section 2024(a)'s service limtation during his
original enlistnent.



including a veteran's pre-enploynent service in section 2024(a)'s
limtation period.

To the contrary, the history and purpose of the VRRA the
Suprene Court's consistent adnonition to interpret the VRRA's
provi sions consistently with its purpose to benefit veterans, the
| egislative history of subsequent anendnents to section 2024(a),
the consistent and | ongstanding i nterpretive pronouncenents of the
DO., and the legislative history of the Uniformed Services
Enmpl oynent and Reenpl oynent Ri ghts Act of 1994 (USERRA), the VRRA' s
statutory replacenent, all support the readi ng advanced by Sykes.
W therefore reject C& G s "plain |anguage" interpretation of
section 2024(a) and hold that, in light of the contrary history and
purpose of the VRRA di scussed bel ow, section 2024(a)'s four-year
limtation period nust be read to limt reenploynent rights
eligibility in terns of post-enploynent service only.

1. Hi story and Purpose of the VRRA

In support of his reading of section 2024(a), Sykes cites
Hall' s discussion of the purpose of section 2024(a), the
| egislative history of several anmendnents to section 2024(a) since
its earliest version in 1940, the general pro-veteran construction
that is to be given to the VRRA, DOL handbooks and interpretive
gui dance, and the legislative history of the subsequently-enacted
USERRA, whi ch replaced the statutory schene set forth in 38 U S. C
88 2021-2027
A Hall v. Chicago & E. Ill. RR and Wiite v. Frank

The district court in Hall, noting that one of the purposes of



the limtation period "m ght have been to deny re-enpl oynent rights
to persons who entered the Arned Forces for the purpose of naking
MIlitary Service a career or to those who deliberately elect not to
be separated,” nevertheless determ ned that Congress's "intention
was not to penalize the patriotic enployee, but rather, to relieve
the enployer of inconvenience and uncertainty." 240 F.Supp. at
800. The Northern District of Illinois thus viewed the limtations
peri od as a concession to enpl oyers who were concerned not with the
prospect of long-termveterans with reenpl oynent rights, but rather
with reenpl oynent rights of indefinite duration.® Accordingly, the
Hall court viewed the limtation period as "personal to the
enpl oyer” runni ng only agai nst the enpl oyer as to whomreenpl oynent
rights are asserted. Addressing (hypothetically) the precise
situation at issue in this case, the court observed the "nmanifest
injustice" that would result fromdeemng the limtation periodto
i nclude pre-enploynent mlitary service:

"For exanple, a veteran who ... graduated from school,

enlisted in the Arned Forces for four years, was discharged
from the Arnmed Forces, then found his first job, and

3As observed by Sykes, when veterans' reenploynent rights were
first conferred by statute in 1940, there was no prescribed
limtation period. In 1948 a three-year limtation period was
i nposed, Selective Service Act of 1948, 62 Stat. 604, 614-18
foll owed by the current, four-year period in 1951, Act of June 19,
1951, 65 Stat. 75, 86-87. See also Christner v. Poudre Valley
Coop. Ass'n, 235 F.2d 946, 949 (10th G r. 1956) ("The 1951 anendnent
ext ended those [reenpl oynent] rights to persons who served for not
nmore than four years."); Smth v. Mssouri Pac. Trans. Co., 208
F. Supp. 767, 770 (E. D. Ark.1961) ("The ol der [1940] statute nmade no
reference to the tine spent in mlitary service, whether on a
voluntary or involuntary basis, as bearing on reenploynent rights
of a returning servicenan. The 1948 Act and subsequent Acts
anendatory thereof were not silent in that regard."), aff'd, 313
F.2d 676 (8th G r.1963).
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subsequently re-enlisted (or was recalled to active duty) .

woul d never enjoy the re-enploynent benefits conferred by the
Act. Surely Congress would not have intended to deny these
individuals their reasonable expectation to re-enploynment
followng their satisfactory conpletion of mlitary service by
turning the limtation period in the Act into a weapon for

denyi ng such rights.” Id. at 800.
C&G does not address the nerits of the Hall' s decision,
choosing instead to rest its argunent on the grounds that Hall is

neither controlling nor persuasive because it was not decided in
the Fifth Grcuit. C&G contends that Wite al one nust control our
anal ysi s.

Hall' s determ nation that pre-enploynment mlitary service is
not included in the limtation period appears consistent wth the
| egi sl ative decision to acconmmopdat e enpl oyers' concerns regarding
reenpl oynment rights of indefinite duration. Correlating the
duration of a veteran's reenploynent rights with the I ength of his
or her prior enlistnent contracts would l|lead to incongruous
results. For exanple, an enployer's obligation to reenploy two
veterans who term nated their enpl oynent and reenlisted on the sane
day would expire at different tinmes—based not on the degree of
i nconveni ence caused by the enpl oyees' departure, but rather based
solely on service conpleted prior to their initial enploynent.
Such a result could lead to precisely the type of discrimnatory
hiring practices now prohi bited by the USERRA. 4

Wiite v. Frank, 718 F.Supp. 592, involved a thirty-year
veteran of the Air Force who, upon retirenent in 1984, subsequently

obtained a position with the Postal Service. The veteran, Bruce

‘See 38 U.S.C. 8§ 4311 (West Supp. 1996).
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Wiite (Wiite), held the position for just under six nonths before
he resigned to pursue another civilian job opportunity. ld. at
594. Six nonths after his resignation, Wite sought reinstatenent
to his fornmer Postal Service position, but was denied. Wi te
brought an EEQC cl ai masserting that he was deni ed rei nstatenent on
the basis of his race, color, age, and physical handicap. I|d. The
Postal Service and the EEOC denied his clains. Id. Wite
subsequently filed suit in federal district court under the Age
Discrimnation in Enploynent Act (ADEA), the Rehabilitation Act,
t he conspiracy provisions of the Cvil R ghts Act, and, finally,
the VRRA. Id.

Addressing the defendant's notion to dismss Wite's VRRA
claim the district court observed that Wiite did not even respond
to the argunents that the VRRA was inapplicable. Id. at 597-98.
The district court held that, as there was "no all egation that the
Plaintiff left the Postal Service to join the mlitary" and, in
fact, Wite had left for a civil service position, the VRRA was
"thus wholly inapplicable to this case.” 1d.

In what was plainly dicta, the district court went on to
consider the application of section 2024(a) "even if the VRRA
applied in theory." 1d. at 598. As C & G notes repeatedly, the
district court concluded that section 2024(a)'s limtation period
i ncl udes pre-enploynent mlitary service. |d.

That White 's statenents concerning the application of section
2024(a) do not control the present case is obvious fromthe fact

that White sinply had no ability to assert reenploynent rights in
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the first place. The anobunt of his prior mlitary service was not
rel evant unless he could establish that he left his position with
the Postal Service to enlist (or reenlist) in the mlitary. But
Wiite did not ever serve in the mlitary after his Post Ofice
enpl oynent and he did not even claimthat he ever so served. The
veteran in Wiite would not have prevailed on his VRRA clai munder
ei ther construction of section 2024(a) advanced before this Court.

Al t hough C&G di scusses at sone |length the obligations of this
Court to adhere to its own precedent, the summary affirnmance of
VWiite neither addressed the "theoretical" discussion of section
2024(a) nor, for that matter, any issue other than the exhaustion
of adm nistrative renedi es under the ADEA. Wite, 895 F.2d at 243-
44, C&G s entire argunent that the Fifth Crcuit adopted the
district's court's dicta as a holding rests on the statenent in the
affirmance that this Court adopted the district court's hol dings
"Wthout limtation." 1d. at 243. C&G pl aces too nuch enphasi s on
White 's hypot hetical discussion. An alternative hol di ng requires,
at the very least, to be alternative on the facts before, or
asserted to be before, the court. Wen a court nakes a point or
illustrates theinfirmties of a particul ar argunent by speaking to
facts or circunstances that are, wthout dispute, not present
before it, the discussion that follows, by its very nature, does

not address the controversy before the court.?®

W do not disagree with C&G s undi sputed contention on bri ef
that " "[i]t has |l ong been settled that all alternative rational es
for a given result have precedential value.' " (quoting Oncale v.
Sundowner O fshore Servs., Inc., 83 F.3d 118, 120 (5th C r.1996)
(citation omtted)). Rather we sinply reject C&G s hopeful
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B. Legislative History of Section 2024(a)
Sykes concedes that there is no "contenporaneous explanation

of the effect on pre-enploynent mlitary service," but argues that
statenents in the legislative history of the 1961 and 1968
anendnents support his position. Sykes observes that, pursuant to
the Mlitary Training and Service Act of 1968, the legislative
history restated existing law as providing that "[o]nly active
mlitary service fromenpl oynent to which restorationis clainedis
to be included in conputing service tine to determ ne the 4-year
limtation." S.Rep. No. 1477, 90th Cong., 2d Sess., reprinted in
1968 U.S.C.C. A N 3421, 3424 n. 2. Athough C&G contends that

because the 1968 anendnents were subsequent to the first enacted
statute conferring veteran reenploynent rights, the 1968
legislative history is of no significance, the statenent was
included in the section restating existing law and is sone
i ndi cation of congressional understanding of the VRRA. See, e.g.,
Bobsee Corp. v. United States, 411 F.2d 231, 237 n. 18 (5th
Cir.1969) ("Although a conmttee report witten with regard to a
subsequent enactnent is not |legislative history with regard to a
previously enacted statute, it is entitled to sone consideration as
a secondarily authoritative expression of expert opinion."). See
also United States v. Wlson, 884 F.2d 174, 178 n. 7 (5th G r.1989)
("[A] later Congress' understanding of the | egislative intent of an

earlier Congress is entitled to deference."); 2B Norman J. Singer,

characterization of Wite 's hypothesized situation as an
al ternative hol di ng.
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Sut herl and Statutory Construction § 49.11, p. 84 (Rev. ed.1992)
(sane).

W find the legislative history of the 1961 anendnents,
however, somewhat |ess enlightening. The 1961 anendnents, which
added the August 1, 1961, date restrictions in section 2024(a),
were enacted to ensure that veterans of the Korean conflict—sonme of
whom were approaching the four-year service limtation—wuld be
able to serve up to an additional four years. The Senate report
addressed the need to extend the post-enploynent limtation to
enabl e then-current service nenbers to extend their enlistnents
voluntarily, but did not expressly address the issue here
presented. S.Rep. No. 1070, 87th Cong., 1st Sess., reprinted in
1961 U.S.C.C A N 3319, 3320 (noting that "[s]onme of the persons
who wi || performadditional active duty ... have ... already served
a substantial part of the 4-year period during which they have
reenpl oynent protection under existing |aw').

C. Interpretive Principles

Aside from the guidance from the plain |anguage of the
statute and the | egislative history, the Suprene Court has dictated
that the VRRA is to be given "as liberal a construction for the
benefit of the veteran as a harnonious interplay of the separate
provisions permts." Fishgold v. Sullivan Drydock & Repair Corp.
328 U.S. 275, 285, 66 S.C. 1105, 1111, 90 L.Ed. 1230 (1946).
Accordi ngly, Sykes contends that, although VRRA reenpl oynent rights
"can be an ungainly perquisite of mlitary service ... provisions

for benefits to nenbers of the Arnmed Services are to be construed
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in the beneficiaries' favor." King v. St. Vincent's Hosp., 502
u s 215, 218-20, 221 n. 9, 112 S. C. 570, 573, 574 n. 9, 116
L. Ed. 2d 578 (1991); see also Lee v. Gty of Pensacola, 634 F.2d
886, 889 (5th Cir.1981); Bell v. Aerodex, Inc., 473 F.2d 869, 872
(5th Gr.1973). W agree.

To the extent that section 2024(a) is capable of multiple
interpretations, Sykes is quite correct that anbiguities should be
resolved in his favor. G ven the purpose of the VRRA—and the
purpose of the limtation periodtolimt the tinme an enpl oyer nust
permt the exercise of reenploynent rights—the canon of favorable
construction supports Sykes' reading of the section 2024(a)
limtations period as including solely post-enploynment mlitary
servi ce.

D. DCOL Publications

Sykes argues that deference is owed to DOL publications that
have stated consistently that pre-enploynent mlitary service is
not included in section 2024(a)'s limtation period. DOL Field
Letter No. 20 (1961), Veterans' Reenpl oynent Ri ghts Legal CGuide 163
(1964), and the 1970 and 1988 weditions of the Veterans'
Reenpl oynent Ri ghts Handbook all clearly support the position that
pre-enploynent mlitary service should not be used to determ ne

eligibility for reenpl oyment rights.?®

°DOL Field Letter 20, issued in 1961, states "[o]nly mlitary
service entered fromenpl oynent to which restorationis clainedis
to be included in conputing service tinme under the 4 year
[imtation." [Id. at 10.

The 1964 DO. Legal GGuide states that the service
limtation was enacted for the "purpose of relieving an
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C&G contends that DOL publications are entitled to no nore
deference than a witing that their attorneys mght publish in
support of C&G s position. C& G is incorrect. Al though Congress
did not explicitly leave a gap in the VRRA and expressly del egate
to the DOL the authority to issue regulations concerning this
i ssue, "considerable weight should be accorded to an executive
departnent's construction of a statutory schene it is entrusted to
admnister." Chevron, U S A, Inc. v. NRDC, 467 U. S. 837, 844, 104
S .. 2778, 2782, 81 L.Ed.2d 694 (1984). The DOL is charged with
admnistering the VRRA. See 38 U . S.C A 8§ 501 et seq.

enployer from an unlimted liability to restore to his
position an enpl oyee who served in the arned forces." |d. at
163. It goes on to state that:

"The aggregate service limtations were i ntended only for
use by an enployer as to whomthe serviceman's mlitary
service interrupted an exi sting enploynent, to which the
serviceman mght seek restoration, and the chargeable
service was only that which interrupted this particul ar
enpl oynent." |d. (enphasis added).

Simlarly, the 1970 Handbook st at es:

"It i1s essential to note that these |limtations apply
only to active duty perforned after the enpl oyee | eaves
the enploynent to which he clains restoration. Active
duty perforned before the enploynent relationship began
does not count toward the years of active duty for which
the enployee is permtted to absent hinself from the
enpl oyer in question."” 1d. at 20.

VWhen t he Handbook was reissued in 1988, it contai ned the
sane adnonition:

"These |limtations apply only to active duty
performed after the enployee |eaves the enploynent to
which he clains restoration. Active duty perforned

before the enploynent rel ationship began does not count
toward the years of active duty for which the enpl oyee is
permtted to absent hinself fromthe enployer from whom
he seeks restoration." 1d. at 5-3.
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Al though "[n]either the [Veterans' Reenploynent Rights ]
Legal Quide nor the [Veterans' Reenploynent R ghts ] Handbook has
the status of interpretive regulations, ... they do have a neasure
of weight." Helton v. Mercury Freight Lines, Inc., 444 F.2d 365,
368 &n. 4 (5th Gr.1971) (citing Skidnore v. Swift & Co., 323 U. S.
134, 65 S.Ct. 161, 89 L.Ed. 124 (1944)); see also Leib v. Georgia-
Pac. Corp., 925 F.2d 240, 245 (8th G r.1991) (noting that these

publ i cati ons provide "infornmed gui dance' " regarding the VRRA).
The weight to be given these DOL publications is enhanced by the
| ongstandi ng and consistent nature of the position taken, and its
i nception so soon after the 1961 | egislation.

E. Unifornmed Services Enploynent and Reenpl oynent Rights Act of
1994

Sykes enphasizes that the USERRA's legislative history
provi des that "reenploynent rights protection shall apply to an
i ndividual if such person's period of service, with respect to the
enpl oynent rel ati onship for which a person seeks reenpl oynent, does
not, with certain exceptions, exceed five years." H Rep. No. 103-
65, 103d Cong., 2d Sess. 17, reprinted in 1994 U S.C. C. A N 2449,
2450. Sykes contends that this | egislative history should be used
to construe section 2024(a).

The USERRA legislative history quoted by Sykes, however,
addresses a newl y-enacted version of the reenploynent rights
provi si on whi ch unanbi guously provides:

"(a) Subject to subsections (b), (c), and (d) and to section

4304, any person who is absent froma position of enploynent

by reason of service in the unifornmed services shall be

entitled to the reenploynent rights and benefits and other

enpl oynent benefits of this chapter if—
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(2) the cunmulative length of the absence and of all
previ ous absences from a position of enploynent with that
enpl oyer by reason of service in the uniforned services does
not exceed five years.... 38 U S.C § 4312(a)(2) (West
Supp. 1996) (enphasi s added).
The new y-enacted provisions of the USERRA unanbi guously provide
for the precise result that Sykes contends can be derived from
section 2024(a). The USERRA's | egislative history's guidance on
the operation of section 4312(a)(2)—which is worded differently
from section 2024(a)-sheds little light on the construction of
section 2024(a). Miuch nore significant in the legislative history
of the USERRA is the House Report's background discussion that
states that the task force that drafted the Act intended t he USERRA
to be largely a clarification of existing law. H Rep., supra, at
2451 (noting that the "current statute is conplex and sonetines
anbi guous, thereby allowng for msinterpretations"). | ndeed,
under the USERRA, the DOL is given the authority to pronulgate
regul ations to resolve the textual anbiguities under the Act. See
38 U S.C 8§ 4331; H Rep., supra, at 2473 (discussing the new
regul atory power and acknow edgi ng the "neasure of weight" courts
have afforded statutory interpretations in the Handbook and Legal
Gui de ).

Al t hough not dispositive, the legislative history of the
USERRA indicates that a |imted degree of deference to the DOL is
appropriate and that the USERRA' s provi si ons—whi ch expressly adopt

Sykes's position—+ikely were a "clarification" of existing |aw

under section 2024(a).
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F. C&G s Abuse Argunent

C&G contends that a construction of section 2024(a) that woul d
i ncl ude only post-enploynent mlitary service in a determ nation of
eligibility for reenploynent rights would permt abuse of the

VRRA' s reenpl oynent rights schene:

"[A] person could obtain private enploynent, quit, enlist in
the mlitary, leave the mlitary, demand and obtain
reenpl oynent under the VRRA quit again, reenlist in the
mlitary, leave the mlitary, again demand and obtain

reenpl oynent under the VRRA quit again...."

C&G s rather farfetched slippery-slope concern—ene that so far as
we are aware has never surfaced in actual practice, in |egislative
hi st ory, in admnistrative publications, or in relevant
literature—+s nore than adequately addressed by the protective
doctrines that both guard agai nst abuses of veteran reenpl oynent
rights and limt enployers' exposure.

For exanple, to qualify for reenploynent rights under the
VRRA, "the controlling determnation is whether, regardl ess of the
contract of enploynent, there was a reasonabl e expectation that the
enpl oynent woul d be conti nuous and for an indefinite tinme." Akers
v. Arnett, 597 F. Supp. 557, 561 (S.D. Tex. 1983), aff'd, 748 F. 2d 283
(5th Gr.1984). Oher abuses of the VRRA are al so precluded, for
exanpl e, an enpl oyer need not create a position where the veteran's
position no | onger exists, Horton v. U S. Steel Corp., 286 F.2d 710
(5th Cr.1961), and an enployer need not rehire an enployee
termnated for cause sinply because he subsequently becones a
veteran, Henry v. Anderson County, 522 F. Supp. 1112 (D. Tenn. 1981).

Further, VRRA reenploynment nust be sought within ninety days from
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the receipt of an honorable discharge frommlitary service. 38
US. C fornmer 8§ 2021(a)(2); Leib v. GCeorgia-Pacific Corp., 925
F.2d 240, 246 n. 10 (8th Cr.1991). |In short, legitinate defenses
were available to C&G to challenge either Sykes's status as a
permanent enployee or his ability to perform his position
conpetently. C&G neither alleged nor argued before the district
court that Sykes abused the VRRA its farfetched theoretica
concerns regarding abuse of the statutory reenploynent rights
schene are not present in this appeal.
I11. Sykes's Resignation Letter

C&G contends that Sykes's letter of resignation waived his
reenpl oynment rights under the VRRA. |In support of its argunent, C&G
cites Hilliard v. New Jersey Arny Nat'l Quard, 527 F.Supp. 405
(D.N. J.1981). Hilliard involved a Teaneck, New Jersey police
of ficer who was al so an officer in the New Jersey National Guard.
When Hilliard' s repeated requests for | eave to conplete a special
training course were denied by the Townshi p of Teaneck, ’ he forned
a sham corporation, naned hinself director, and, although stil
enpl oyed by the Teaneck police force, reapplied listing hinself as
sel f - enpl oyed. ld. at 407. Wien Hilliard's ruse was |ater
di scovered, senior officers with the New Jersey Arny National CGuard
offered himthe choice of imediately returning to his enpl oynent
Wi th the Teaneck police or resigning his position and continui ng on

active duty. Id. HIlliard signed and sent a resignation letter.

The New Jersey Arny National Guard required public enpl oyees
to obtain permssion prior to entering active duty to pronote
comty between the Guard and | ocal governnent. 1d. at 406
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ld. & n. 2.

When Hi Il Ii ard subsequently presented a cl ai mfor reenpl oynent,
the district court, observing that the general rule under the VRRA
"I's that a resignation fromcivilian enploynent to enter mlitary
service does not deprive a veteran of reenploynent rights,"”
nevertheless held that the "special circunstances present here
require a contrary result.” 1d. at 410.

Sykes correctly argues that the "special circunstances”
presented in Hlliard—+raud—are not present in this case. It is
beyond dispute that a resignation from a civilian job, whether
verbal or witten, does not waive reenploynent rights under the
VRRA. See Geen v. tibbeha County Hosp., 526 F.Supp. 49, 54
(N.D.Mss.1981); Bottger v. Doss Aeronautical Servs., Inc., 609
F. Supp. 583, (D. Al a.1985); see also Wnders v. People Express
Airlines, Inc., 595 F. Supp. 1512, 1518 (D.N. J.1984) (stating that
where an enpl oyee comruni cates that he is entering active mlitary
duty even the word "resign" in a conmuni cation sent to the enpl oyer
cannot wai ve reenpl oynent rights).

Wt hout addressing the issue of whether a veteran has the
ability to waive statutory reenploynent rights prospectively by

contract, we note only that Sykes's "resignation letter," prepared
by C & G and ostensibly addressing seniority and contractual
rights, did not even purport to do so. W see no reason to inply
a wai ver of Sykes's statutory reenploynent rights when there is no
record evidence to support such a waiver.

Concl usi on
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For the foregoing reasons, we REVERSE the summary judgnment
entered by the district court, RENDER judgnent for Sykes on the
i ssue of entitlenment to reenpl oynent under the VRRA, and REMAND t o
the district court for further proceedings consistent with this

opi ni on.
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