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For the Fifth Crcuit
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Summary Cal endar

JACKI E H JONES; PALMA H.
BONAVENTURE; JAMES MCKEE HI GGE NS,

Pl ai ntiffs-Appellees,
VERSUS
GEORG A PACI FI C CORPORATI ON; THE PRUDENTI AL

| NSURANCE COVPANY OF AMERI CA,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
DeMOSS, Circuit Judge:

W J. Higgins’ group life insurance policy with his conpany
term nat ed when he reached age 65. The policy provided that for 31
days followng his sixty-fifth birthday he had the right to
purchase an individual |ife insurance policy w thout a nedical
exam nation. |f he died during that period he would receive death
benefits just as if he had bought the new policy. Higgins did not
purchase the individual policy within the 31-day period, and he

died on the thirty-second day following his sixty-fifth birthday.



Because the thirty-first day after his birthday was a Sunday, his
famly argues that he should have been covered for an extra day.
Appl yi ng federal conmmon | aw, we hold (1) that the unanbi guous terns
of the policy control and (2) that Hi ggins was not covered by the
policy on the day he died. Therefore, we reverse the judgnent of
the district court and render judgnent in favor of Georgia Pacific

and Prudenti al .

BACKGROUND

W J. Hi ggins worked for Ceorgi a-Pacific Corporation until he
was disabled in 1978. As a Ceorgi a-Pacific enpl oyee, Hi ggins was
covered by a group life insurance plan issued by Prudenti al
| nsurance Conpany. After being disabled, H ggins was allowed to
remain in the group plan until he reached age 65. Higgins turned
65 on Septenber 23, 1993.

Shortly before his sixty-fifth birthday, Prudential sent
Hggins a letter informng him that his group life insurance
coverage woul d term nate on Septenber 23, 1993, and that he had 31
days from his birthday in which to convert his insurance to an

i ndi vidual policy, by making an application and paying the first



prem um during the 31-day period.!?

The “thirty-first day immediately foll ow ng” Hi ggins’ sixty-
fifth birthday was Sunday, October 24, 1993. Higgins neither nade
application to acquire an individual policy nor submtted the first
prem um by that date. Li kewi se, on Monday, Cctober 25, neither
Hi ggins nor any of his heirs nmade application for the individual
policy nor submtted the first prem umrequired for such i ndivi dual
policy. Higgins died on Mnday, October 25, 1993, at approxi mately

3:20 p.m, and that day was the thirty-second day after his sixty-

The rel evant provisions of the group i nsurance policy state:

PRI VI LEGE TO ACQUI RE | NDI VIDUAL PCLICY. -- The rights and
benefits of this section are for a Participant ceasing to be
a covered individual under the circunstances described in (a)
or (b) below. The acquirenent period is the thirty-one day
period imediately follow ng the date of such cessati on.

(a) Privilege in Event of Termnation of Menbership in
Eligible dasses. -- This applies if the Partici pant ceases to
be a covered individual and his Participant Life I|nsurance
under the Group Policy then ceases by reason of term nation of
his nmenbership in the classes eligible for such insurance
under the Goup Policy. He shall be entitled to have issued
to him by the Insurance Conpany, W thout evidence of
insurability, an individual policy of life insurance only,
W thout disability or other supplenentary benefits; but the
policy shall be obtainable only if witten application and the
first premumpaynent for it are made to the | nsurance Conpany
wi thin the acquirenent peri od. :

* * * %

(e) Insurance Protection During Limted Period. -- If a
Participant is entitled by the terns of this Coverage to
acquire an individual policy but dies within the thirty-one
day period imediately followng the date he ceased to be a
covered individual, the anmount of insurance which he woul d
have been entitled to have i ssued to hi munder the individual
policy will be paid as a claimunder the G oup Policy whether
or not application for the individual policy has been nade.

Prudential Insurance Policy at 10 (enphasi s added).
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fifth birthday.

After Higgins' death, his widow and two children (“Hi ggins’
heirs” or the “heirs”) sought paynment on the policy from
Prudential. They argued that because the thirty-first day after
Higgins’ sixty-fifth birthday was a Sunday (a day on which
Prudential’s offices were closed), H ggins had no reasonable
opportunity to conply that day, so the acquirenent period (and
i nsurance coverage) should be extended one nore day. Prudenti a
refused the claim and H ggins’ heirs sued Georgia-Pacific and
Prudential (the “conpanies”) in Mssissippi state court. The
conpani es renoved the case to federal district court pursuant to 28
U S. C 8§ 1331, based upon the exi stence of a federal question under
the Enployee Retirenent Incone Security Act of 1974 (ERI SA), 29
U S.C. 88 1001, et seq.

The parties stipulated that there were no genui ne issues of
material fact and cross-noved for summary judgnent. The district
court deni ed the conpani es’ notion for summary judgnent and granted
Higgins’ heirs’ notion for sunmary judgnent. The district court
agreed with the heirs that because the final day of the acquisition
period ended on a Sunday, the period should be extended for one
day. Thus, in the district court’s view, H ggins died within the
acquisition period and was still covered by the life insurance
policy. The conpanies filed a tinely notice of appeal.

DI SCUSSI ON
Qur review of this appeal turns on two questions: First, are

the rel evant provisions of the policy anbiguous; and second, under



federal comon | aw, when a private contract provides that an offer
is to be accepted within a certain nunber of days, and the | ast day
falls on a Sunday, nust the offeree accept by that day, or is he
given until the next business day to accept. We hold that the
of feree nust accept by the | ast day provided for in the offer, even
if it is a Sunday.

We begin by noting that federal comon | aw, rather than state
law, applies in this case. Todd v. AIG Life Ins. Co., 47 F.3d
1448, 1451.2 |In ascertaining the applicable federal common | aw,
we may “draw gui dance from anal ogous state |aw.” Brandon v.
Travelers Ins. Co., 18 F.3d 1321, 1325 (5th G r. 1994) (internal
quotation omtted). “W nust nevertheless bear in mnd that, in so
doing, we may use state common law as a basis for new federa
comon law ... only to the extent that state law is not
i nconsi stent with congressi onal policy concerns.” Todd, 47 F. 3d at
1451 (internal quotation and brackets omtted; ellipses in
original).

We have held that in construing ERI SA plans we followthe rule
of contra proferentem which dictates that “when plan terns renain
anbi guous after applying ordinary principles of contract
interpretation, courts are to construe them strictly in favor of
the insured.” Todd, 47 F.3d at 1452. In construing the contract

| anguage “[wje interpret ERISA plans in an ordinary and popul ar

2 The life insurance plan is an enpl oyee wel fare benefit plan
governed by ERISA, 29 U S. C 8§ 1002(1), so federal |aw preenpts
state law. 29 U.S.C. 8 1132(e)(1). Firestone Tire & Rubber Co. v.
Bruch, 489 U. S. 101, 110 (1989).



sense as would a person of average intelligence and experience.”
ld. n.1 (internal quotation omtted).

After reviewng the insurance policy we hold that the
provisions at issue in this case are not anbi guous. A person of
ordinary intelligence and experience would understand what the
policy provides and requires of the insured: after a person ceases
being a covered individual inthe group |ife insurance plan, he has
a 31-day “acquirenent period’” in which to apply for and pay the
first premumon an individual |life insurance plan. |If he does not
make such application and pay such premiumhe will not be entitled
to an individual policy. Likewise, if the individual “dies within
the thirty-one day period inmmediately follow ng the date he ceased
to be a covered individual” under the group policy, then his
beneficiaries will receive paynent under the group policy as if he
had applied for and paid the prem um on the individual policy.
These provisions are not anbi guous.

In this case, the starting date of this 31-day period is the
date of Higgins' sixty-fifth birthday -- a fixed date, both as to
the day of the nonth and the day of the week. The period consists
of the 31 days imediately followng the starting date. The
qual i fyi ng phrase “i medi ately fol |l om ng” can have no ot her neani ng
than the 31 days in their normal and natural sequence, w thout
concern as to the days of the week or to the fact that the first
day or the thirty-first day or any day in between may be a Sat urday
or a Sunday or a holiday or a Monday or a Wednesday. The Hi ggi ns’

heirs argued, and the district court concluded, that these



provi sions were anbi guous because they do not state what would
happen if the thirty-first day fell on a Sunday; and that,
therefore, construing the policy provisions agai nst the conpany and
in favor of the insured, the court should, in effect, wite into
the policy a provision that woul d extend the period for one day if
the thirty-first day falls on a Sunday. W disagree. As stated
earlier, these provisions are not anbiguous; what they do not say
cannot render what they do say anbi guous.

Higgins’ Heirs also urge us to follow the legal naxim dies
dom nicus non est juridicus (Sunday is not a day in law). They
argue that the general comon |lawrule is that when an act is to be
performed within a given nunber of days and the last day falls on
Sunday, the person charged with acting has the following day to
conply. W note, however, that what is called a conmon |aw rule
nore often than not derives fromstate statutes rather than common
law principles. Mst of the state cases cited by Hi ggins’ heirs
i nvol ve statutes providing for an extra day if the last day is
Sunday. See, e.g., Flowers v. Provident Life & Accident Ins. Co.,
713 S.W2d 69, 71 (Tenn. 1986); First National Bank of Oregon v.
Mobil QI Corp., 538 P.2d 919, 920 (O. 1975); Brooks v. Hicks, 197
S.E 2d 711 (G. 1973). Counsel for the H ggins’ heirs have not
cited, and our research fails to disclose, any federal statutory
provisions simlar to these state statutes. The closest federa
provision is Federal Rule of Cvil Procedure 6(a). This rule
provides that in conputing time in federal civil cases, “[t]he | ast

day of the period . . . shall be included, unless it is a Saturday,



a Sunday, or a legal holiday. . . .”® However, Rule 6(a) by its
express terns applies only to “any period of tinme prescribed or
al l owed by these rules, by the |ocal rules of any district court,
by order of court or by any applicable statute.” W note al so that
Aron expressly recogni zes that Rule 6 does not apply ordinarily to
private contracts. 1d. at 417

The Hi ggins’ heirs urge, and the district court so concl uded,
that the federal courts should adopt and apply Rule 6 to all tine
periods, even those in private contracts. W decline to do so for
the foll ow ng reasons:

a. Under the facts in this case we are dealing wth the
period for acceptance in a private option contract. As such, “the
of feror has full control of its ternms, . . . [including] the | ength
of time during which the power of acceptance shall last.” CorBINON
COoNTRACTS 82. 14 at 195 (rev. ed. 1993). 1In an option contract, “the
power of acceptance may be exercised only within the tine stated in
the offer.” Id. 8 2.15 at 201. The only exception is in states
where a statute provides for an extra day if the last day of

acceptance falls on a Sunday or legal holiday. 1d. 8 2.14 at 201.

3 W are aware that our Court has all owed the additional day
when the last day for filing a suit under the Carriage of Goods by
Sea Act, 46 U S.C. 88 1300, et seq., fell on a Sunday. J. Aron &
Co. v. S/S OLGA JACOB, 527 F.2d 416 (5th Gr. 1976). W believe
that Aron is distinguishable because it dealt with the limtations
period for filing a lawsuit, not the time limt for exercising an
option in a private contract. This limted reading of Aron is
supported by the fact that our Court has never cited Aron outside
the limtations period context.



b. W find no provision of the statutes of the State of
M ssi ssippi, which is the state where these private contracts were
entered into and contenpl ate performance, which purports to adopt
a “don’t count Sunday” rule for private contracts in that state.

C. There is no conparable federal statute applicable to
private contracts and we find no federal cases which purport to
establish or adopt a “don’t count Sunday” rule as a matter of
federal common | aw applicable to private contracts.

d. Except for suicides, the date of anindividual’s death is
not a matter of choice. Wen death occurs the day follow ng the
expiration of insurance coverage there is a natural human reaction
to agoni ze over the fortuitousness of that circunstance. Such is,
however, the inherent result of defining limts and boundaries for
events, i.e. some will fall just inside and sone wll fall just
out si de the boundaries. W can perceive no valid public policy to
be served by saying that deaths which occur on a Monday fol |l ow ng
expiration of such a period on Sunday will be given protection and
coverage but deaths which occur on Tuesday foll ow ng expiration of
such a period on Monday wll not.

e. Finally, as to the time for performance by Hi ggins of
t hose acts which would have resulted in his getting new coverage
under an individual policy, the problem is not when such
performance coul d have occurred but the fact that such performance
never occurred; and for the court to apply a “Sundays don’t count
rule” to the facts of this case doesn't cure the fundanental

pr obl em of non-perfornmance.



CONCLUSI ON

Under federal comon |aw there is no rule providing an extra
day for one to accept a private contract when the last day for
acceptance falls on a Sunday. Therefore, the l|last day of the
acquisition period was the thirty-first day after Hi ggins’ sixty-
fifth birthday: Sunday, Cctober 24, 1993. By the express terns of
the policy, the extension of benefits under the group policy ended
on that Sunday. Because Higgins did not apply for an individual
life insurance policy within the acquisition period, he was not
covered by any policy when he died on Mnday, Cctober 25, 1993.
Accordingly, the district court’s grant of summary judgnent in
favor of Higgins’ heirs is REVERSED and summary judgnent 1is
RENDERED i n favor of Prudential and Georgi a-Pacific.
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