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Appeal fromthe United States Tax Court.

Before REYNALDO G GARZA, EMLIO M GARZA and DeMOSS, Circuit
Judges.

REYNALDO G GARZA, Circuit Judge:

A decedent's estate appeals a judgnent of the United States
Tax Court holding that it waived its ability to el ect special-use
valuation for certain qualified property under |I.R C 8§ 2032A
because it failed to raise the topic inits petition for review or
during the negotiations that led to the filing of a stipulation of
settlenment with the Tax Court. W affirm

| .

Gol da E. R xon Kokernot ("Decedent") di ed on Decenber 7, 1990.
Her daughter was nanmed executrix of her estate. At the tine of her
deat h, Decedent partly owned a 103, 843. 21 acre cattle ranch i n West
Texas call ed the "Kokernot 06 Ranch" ("Ranch"), which property was

includible in Decedent's estate ("Estate") for tax purposes. The



Ranch was conposed of several parcels, one of which, the "Upper
Ranch," is of inport here. The executrix filed a federal estate
tax return on Septenber 7, 1991, reporting the date-of-death,
fair-market val ue of the Upper Ranch as $2, 142, 456 and t he val ue of
the entire Ranch as $2, 696, 536. The return also included a
Schedul e A-1 "Section 2032A Val uati on" on which the executrix nade
a protective election pursuant to |IRS regulations in order to
preserve its opportunity to specially value the Ranch, under 8§
2032A, by reference to its continued use as a working ranch.

The return was selected for audit, the principal issue being
the fair market value for the Ranch. Because the parties were
unable to resolve their differences at the audit Ilevel, the
Comm ssi oner proceeded to issue a notice of deficiency on June 9,
1994. The notice determ ned a deficiency of $3,443,931 in estate
taxes. In the notice, the Conm ssioner valued the Upper Ranch at
$7, 863, 001, causi ng, after other unrelated adjustnents, a
$5, 720, 545 increase in the value of the gross estate. The Estate's
protective el ection of 8§ 2032A val uati on was not nentioned and the
Comm ssioner's cal cul ation of deficiency anounts did not take into
consideration any offset for the property's use as a cattle ranch.
Chal |l enging the notice of deficiency, the Estate filed a petition
in the United States Tax Court for a redetermnation of the
deficiency, alleging, inter alia, that the Conm ssioner erred in

her finding of the date-of-death fair market value for the Ranch



The Estate's petition did not nention the subject of § 2032A
val uati on
The case was set for trial on June 19, 1995. At the
suggestion of the court, the parties entered negotiations prior to
trial to attenpt to resol ve the debate over the Ranch's fair narket
value at the tine of Decedent's death. At no tine during these
negotiations was the subject of § 2032A valuation raised by the
Estate. Wen the parties appeared for trial on June 19, counsel
for the Comm ssioner announced that the parties had reached
settlenment on all issues raised in the notice of deficiency. On
July 3, 1995, the parties filed a "Stipulation of Settlenent” with
the court. The agreenent provides in relevant part:
THE PARTIES HEREBY NOTIFY the Court that they have
reached a basis of settlenent concerning all adjustnents to

petitioner's estate tax return in respondent's statutory
noti ce of deficiency, dated June 9, 1994.

* * * * * *

2. The $5,720,545.00 increase in the value of real estate
i ncluded a determ nation by respondent that petitioner under
reported the reported fair nmarket value per acre of the
deceased' s interest in 89,503 acres of an 103,843 acre cattle

ranch. |n addition, respondent determ ned that only 13, 098 of
the 89,503 acres of the ranch in dispute were subject to a
partial ownership discount; and, that gifts made in 1990

pursuant to a durable power of attorney were invalid and
therefore, the value of the gifts should be included in the
gross estate.

3. The parties stipulatetothe follow ng terns of settlenent:

a. Wth respect to the increase in the value of the real
estate included in the gross estate, the i ssues were resol ved
as follows:

i. The parties agree to value the entire 103, 843 acres of
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the cattle ranch at $80.00 per acre.
ii. In addition, the parties agree that petitioner is

entitled to discount of 20% on the entire 103,843 acres to
reflect the deceased's partial interest in the property.

* * * * * *

The parties agree to this STIPULATI ON OF SETTLEMENT.
Thus the stipul ated value of the property, after the discount, was
$64 per acre, or $6,645,952 for the entire Ranch. The agreenent
contains no reference to 8 2032A val uati on.

Based on this agreenent, the court allowed the parties
additional tinme in order to exchange i nformation regardi ng vari ous
adm ni strative expenses discussed el sewhere in the agreenent, to
conpute the correct anount of estate tax due, and to prepare
deci si on docunents. After review ng the agreed-upon val ue for the
Ranch, the Estate's counsel advised counsel for the Comm ssioner
that the Estate intended to pursue its protective election of
speci al valuation and, on August 26, 1995, the Estate sent to the
Comm ssi oner an anended federal estate tax return in which it nade
the 8§ 2032A el ecti on.

The parties thereafter filed notions for entry of a decision
determning the deficiency, wth the Conm ssioner seeking
$889, 910. 20 and the Estate seeking $626,119.32. The Conmi ssi oner
argued that the settlenent reflected the parties' agreenents with
respect to all of the adjustnents stated in the notice of
deficiency and that it finally set a value to be attached to the
Ranch for purposes of the calculation of the gross estate. It
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further argued that a determnation of the value of the property
under 8 2032A presented a new factual issue that could not be
raised at this stage of the proceedings. The Estate argued that
the Stipulation of Settl enent enconpassed only the i ssues raised in
the notice of deficiency and not the anount of deficiency or its
conputation, that the application of § 2032A was nerely a
conput ati onal process, and that the Conm ssioner's failure to
consi der during settlenent negotiations the possible inpact of the
Estate's protective election did not constitute a valid basis for
denyi ng the benefits of the el ection.

The court agreed with the Conm ssioner, finding that the
Estate failed to preserve its claimto speci al -use valuation in the
Stipulation of Settlenent. It found that the Comm ssioner entered
into the agreenent (thereby foregoing the higher value for the
Ranch determned in the notice of deficiency) on the prem se that
the "val ue" of the Ranch stated in the stipulation was its "val ue"
for estate tax purposes. The Conm ssioner was entitled to nmake
t hat conclusion, the court reasoned, because the Estate's counsel
never nentioned the 8 2032A election during the negotiations.
Further, the Tax Court concluded that the question of whether the
Estate was entitled to value the Ranch property under 8§ 2032A was
not nerely conputational but required the determ nati on of several
factual issues, none of which were nentioned in either the

pl eadi ngs or the negotiations | eading to the agreenent. It refused



to allow the Estate to raise the issue at that point in the
litigation and entered a decision in accordance wth the
Comm ssioner's figures. The Estate appeals.

.

We revi ew deci sions of the Tax Court in the sane manner we do
those of a district court. W review its findings of fact for
clear error but review its conclusions of |aw de novo. Dr esser
| ndus. v. Conmm ssioner, 911 F.2d 1128, 1132 (5th Gr.1990). |Its
interpretation of the terns of a settlenent agreenent is a |egal
conclusion. Accord Goldman v. Comm ssioner, 39 F.3d 402, 405 (2d
Cir.1994).

The Estate's argunent on appeal is that the agreenent cannot
be construed as effecting a waiver of its right to make the § 2032A
valuation. It argues that it was legally privileged to raise the
i ssue when it did. The Conm ssioner answers that the Tax Court
correctly held that the Estate failed to preserve its right to

val ue the Ranch under § 2032A.

We begin by analyzing the agreenent itself. A settl enent
agreenent is a contract; mut ual forbearance supplies the
consi derati on. As such, we interpret its terns using genera
contract law principles. Treaty Pines Invs. Partnership v.

Comm ssi oner, 967 F.2d 206, 211 (5th G r.1992). |If the | anguage of
the agreenent is unanbiguous, we will not consider any extrinsic

evi dence: the neaning wll be determined from the terns



enconpassed within the proverbial four corners of the agreenent.
Gol dman, 39 F.3d at 406. Where the |anguage is not so clear,
however, we will exam ne the |anguage within the context of the
ci rcunst ances surroundi ng the execution of the agreenent. Robbins
Tire & Rubber Co. v. Comm ssioner, 52 T.C. 420, 435-436, 1969 W
1677 (1969). Qur exam nation of the |anguage of the agreenent
| eads us to conclude that the $64 per acre figure was neant to be
the final figure, thereby foreclosing any use of special-use
val uation. The agreenent specifically states that "[w]ith respect
to the increase in value of real estate included in the gross
estate, ... the parties agree to value the entire 103,843 acres of
the cattle ranch at" $64 per acre. The agreenent does not refer to
the fair market val ue of the Ranch, but to its value for estate tax
pur poses. Wil e the | anguage appears unanbi guous to us, the Estate
asserts that its true significance cannot be divi ned outside of the
circunstances within which it was executed.

Central to the circunstances here is the topic of special-use
val uation under |I.R C. 8 2032A. The federal governnent ordinarily
assesses estate tax on inherited real property by neans of the
property's fair market val ue. Section 2032A represents an
exception to this general schene by allowwng a qualified

agricultural property to be taxed at its actual -use value, i.e. its



value as an agricultural property.! The purpose of the exception
is"togrant relief to heirs of such properties who m ght ot herw se
find the financial burden inposed by the estate tax so great that
it would be necessary to sell the farmor business to pay the tax."
McAl pine v. Comm ssioner, 968 F.2d 459, 460 (5th G r.1992).
Applied here, it would all owthe Estate to val ue the Ranch based on
its use as a cattle ranch rather than at sone hi gher value. The
Estate has cal cul ated that the enploynment of § 2032A valuation to
t he anobunts agreed to in the stipulation wuld result in a $750, 000
reduction in value for the property.? In exchange for this
al ternate nethod of property valuation, the successors nust agree
to maintain famlial ownership and the agricultural nature of the
property for a period of ten years. The successors nust al so agree
to assune personal responsibility for additional taxes should the
two conditions be breached. 1.R C. 8§ 2032A(c). The Code requires
that this agreenent be nenorialized in a "recapture agreenent”
whi ch nust be submitted along with the tax return making the 8§
2032A election. |1.R C. 8§ 2032A(d)(2).

The benefits and obligations of this section "do not

appertain automatically just because all prerequisites happen to

See |I.R C. 8 2032A(e)(7) (discussing the nethod of
val uation).

2The Code provides that the aggregate decrease in value
al l owed "shall not exceed $750,000." |.R C. 8 2032A(a)(2). Absent
this ceiling the Estate could claima reduction in the vicinity of
$1 mllion.



coal esce: The estate nust act affirmatively to elect such
treatnent." Estate of Hudgins v. Comm ssioner, 57 F.3d 1393, 1397
(5th CGr.1995). The applicable regulations allow a taxpayer to
make a "protective election" of special-use valuation and thereby
preserve its right to elect the alternate nethod of valuation
"pending final determnation of values." 26 C.F.R 8§ 20.2032A-
8(b). The notice of protective election nust be nade on the estate
tax return. Once the values are "finally determ ned," the taxpayer
has 60 days wthin which to nake a full-blown election of
speci al -use val uati on on an anended tax return.

As noted above, the Estate gave notice onits original return
that it was undertaking a protective election wth respect to the
Ranch. The Estate asserts that it nade the protective el ection
rather than outright making the election, for strategic reasons.
It states, and the Conm ssi oner does not dispute, that it satisfies
all the requirenents set forth in § 2032A However, at the
fair-market value it provided on its original tax return, the
savings all owed by §8 2032A woul d have been "de mnims " and not
worth the | egal obligation the successors woul d undertake. Perhaps
anticipating that the fair-market value of the Ranch woul d becone
a debated issue, the Estate nmade a protective election, thereby
allowwng it to take advantage of 8§ 2032A valuation in the event
that the finally determned fair-market value for the Ranch

increased to the point where it would make econom ¢ sense for the



successors to incur the |l egal obligations described above.

The regulation states that the availability of the election
"I's contingent upon values as finally determned (or agreed to
followng examnation of a return) neeting the requirenents of
section 2032A. ... If it is found that the estate qualifies for
speci al use val uati on based upon values as finally determ ned (or
agreed to follow ng exam nation of a return),"” the estate may then
make the el ection on an anended return. 26 C F. R 8§ 20. 2032A-8(Dh).
The Estate seizes upon this language to justify its position. It
clains that its protective election preserved its opportunity to
make t he el ecti on whenever a final determ nati on was nade regardi ng
fair-market value. It asserts that the final determ nation was
made in the settlenent agreenent. Accordingly, it reasons that it
then had 60 days to perfect its election.

The Comm ssioner has conceded that the Estate has otherw se
met all the procedural niceties required for nmaking the el ection.
She argues, however, that the Estate waived its opportunity to nake
the election after the matter proceeded past the audit stage and
into litigation. W agree. W do not read the |language in the
regulation as broadly as the Estate does. Under the Estate's
i nterpretation, the final step in litigation over t he
Comm ssioner's determ nation of fair-market val ue establishes the
date on which the 60-day period for making the el ecti on commences.
This final step mght be the entry of a settlenent agreenent, as
was the case here, or in another situation it mght be the Tax
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Court's ruling or that of a reviewing Article Il court.

We do not believe this is what the regul ati on contenpl ates
when it speaks to a final determnation. Follow ng the audit of a
tax return, the Comm ssioner notifies the taxpayer of any di sputes.
The taxpayer is allowed an adm nistrative appeal to resolve this
prelimnary determ nation. After the appeal is decided, the
Comm ssioner then sends the taxpayer a notice of deficiency.
| . R C. 8§ 6212(a). This notice constitutes the final admnistrative
determ nation of the taxpayer's tax deficiency. Absent further
action by the taxpayer, this decision is final. |If the taxpayer
decides to challenge this figure by |lodging a petition for review
in the Tax Court, it bears the burden of proving that the
Comm ssioner's determnationisincorrect. Wlchv. Helvering, 290
usS 111, 115, 54 S &. 8, 9, 78 L.Ed. 212 (1933); J. & O
Al tschul Tobacco Co. v. Conm ssioner, 42 F.2d 609, 610 (5th
Cr.1930); Tax . R 142. W conclude the final determ nation
contenplated by the regulations is the Conm ssioner's notice of
defi ci ency.

If the Estate was content wth the Conm ssioner's
determ nation of fair-market value for the Ranch, as evidenced in
the notice of deficiency, it was free at that point to take
advantage of its protective election by filing an anended tax
return which made the el ection. Because it chose to challenge the

Conmi ssioner's determ nation, the Estate should have raised the 8
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2032A issue in its petition for review. As the Tax Court noted,
the Estate was free to plead special-use valuation as an
alternative position. Tax &. R 31(c). It chose not to do so.
Instead, it attenpted to raise the issue after entering an
agreenent which, as we interpret it, established a final value for
the Estate. W agree with the Tax Court that the Estate waived its
ability to claim$8 2032A val uation.?3

AFFI RVED.

3The Conmi ssioner's brief inplies that the Estate m ght have
preserved the issue by broaching the topic during the settl enent
negotiations in the Tax Court. As a consequence, we need not
determ ne whether the Estate's failure to neke reference to
speci al -use valuation in its petition for review would have been
enough to waive the issue.
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