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District of Texas.

Before KING DUHE and WENER, Circuit Judges.

KING Circuit Judge:

Plaintiff-appellant Marie Pfau appeals the district court's
dism ssal of her clainms of intentional infliction of enotional
di stress and gr ant of summary  j udgnent in favor of
def endant -appellee WIlliam Reed in his official capacity as
Director of the Defense Contract Audit Agency on her clains of
sexual harassnment. We affirm

| . BACKGROUND

This case arises out of the alleged sexual harassnent of
plaintiff-appellant Marie Pfau while an enployee of the Defense
Contract Audit Agency ("DCAA") by Pete Gonzales, Pfau's first-line
supervi sor during a portion of her tenure with the DCAA. W are
called upon to evaluate the propriety of the district court's
dism ssal of Pfau's clains of intentional infliction of enotional

di stress and gr ant of summary  j udgnent in favor of



def endant -appellee WIlliam Reed in his official capacity as
director of the DCAA as to her clains of sexual harassnent under
Title VII of the Civil R ghts Act of 1964, 42 U S.C. 8§ 2000e to
2000e- 17.

A. Facts?

Pfau worked for the DCAA for ten years prior to her
involuntary term nati on on Novenber 9, 1993. |In Cctober of 1992,
she transferred into the DCAA audit team supervised by Gonzal es.
Pfau alleges that Gonzales immediately began nmaking "lewd and
suggestive comments" to her and "request[ing] sexually provocative
behavior from' her. Pfau alleges that Gonzal es requested that she
take himon a trip wth her and nade sexual advances that she
rejected. Pfau contends that, upon discovering her vacation pl ans
for Decenber 1992, Gonzales began asking Pfau to allow him to
acconpany her on her trip and to pay his way. Pfau also alleges
t hat Gonzal es asked her for noney on several other occasions.

Pfau clains that, during her first nonth in Gonzales's audit
group, Gonzales called and insisted on visiting Pfau at her
apart nent. According to Pfau, he cane to her apartnent and

insisted that they becone i nvol ved. Pfau avers that she refused to

The recitation of facts in this subpart is limted to the
factual allegations of Pfau's conplaint. Applicable summary
j udgnent evidence is discussed in Part Il.B, infra.

Different versions of Pfau's conplaint were pending
before the district court at the tinme that it dism ssed her
claimof intentional infliction of enotional distress and at
the tinme that it entered summary judgnent agai nst her on her
sexual harassnent clains. However, the factual allegations in
each version are simlar in all material respects.
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conply with Gonzal es' s denmands.

Pfau filed charges of sexual harassnent and discrimnation
agai nst Gonzales, along with retaliation and reprisal charges.
Pfau contends that Gonzal es engaged in acts of retaliation for her
filing sexual harassnent charges against him including "sabotaged
work assignnments to prevent conpletion, hindering perfornance,
W t hdrawi ng assignnents, invalidating [Pfau's] audit findings,
i nappropriately discussing audit findings wth contractor
personnel , and subj ecting her to harsh, inordinate, and unwarranted
criticismof work assignnments.” Pfau alleges that Gonzal es deni ed
her the training necessary to successfully advance to hi gher | evel
assi gnnents. She al so contends that Gonzal es began to assign her
to auditing projects that did not conport with her |evel of
experience, placed her on a performance inprovenent plan, and
ultimately termnated her for filing sexual harassnent charges
against him Pfau further clains that Gonzal es deni ed her request
for sick leave on April 15, 1993.

Pfau avers that, during the investigation of her sexual
harassnment charges agai nst Gonzal es, DCAA counsel ors pressured her
to withdraw the charges that she fil ed agai nst Gonzales "in return
for a transfer or prom ses that her inpending term nation would be
halted." Pfau declined to wthdraw her conplaint. Pfau al so
al | eges that DCAA counsel ors failed to docunent her conpl aints and
only acknow edged them after she conpl ai ned to DCAA nmanagenent on
numer ous occasi ons. Pfau contends that she was ultinmately

conpelled to contact the DCAA s central office equal enploynent



opportunity personnel in order to procure proper docunentation of
her clains. She clains that the DCAA never conducted an inparti al
eval uation of her job performance and charges of sexual harassnent
prior to her term nation.
B. Procedure

On March 7, 1995, Pfau filed her original conplaint, nam ng as
defendants Reed in his official capacity as Director of the DCAA
the United States Departnent of Defense, WlliamJ. Perry in his
official capacity as Secretary of the Defense, and Pete Gonzal es,
both in his individual and official capacities (collectively
"defendants"). The conplaint alleged causes of action for sexual
harassnment under Title VII and the Gvil R ghts Act of 1991 and a
claimof intentional infliction of enotional distress. On June 19,
1995, Pfau filed her first anended conpl aint.

On July 24, 1995, the defendants filed a notion seeking
di sm ssal of all clains against all defendants except the Secretary
of Defense and di sm ssal of Pfau's claimof intentional infliction
of enotional distress. The court initially denied the notion, but
upon a notion for reconsideration, reversed its earlier ruling in
an October 24, 1995 order. It dismssed Pfau's claim of
intentional infliction of enotional distress with prejudice and
held that the Director of the DCAA was the only proper party
defendant with respect to Pfau's Title VII clains.

On Cctober 27, 1995, Pfau filed her second anended conpl ai nt,
whi ch added the United States as a party defendant and asserted a

claimof intentional infliction of enotional distress against it



under the Federal Tort Caims Act ("FTCA"), 28 U S.C 88 1346(h),
2671-2680. Pfau's second anended conpl aint al so retai ned her cause
of action for intentional infliction of enotional distress against
Gonzales in his individual and official capacities.

The DCAA filed a notion to correct the caption of the case and
to dismss Pfau's second anended conplaint. The court granted the
motion and ordered Pfau to correct her conplaint so that it
conplied with the court's Qctober 24, 1994 order. Accordingly, on
January 18, 1996, Pfau filed her third anended conpl aint, which
named only the Director of the DCAA in his official capacity as a
def endant and dropped her claim of intentional infliction of
enotional distress.

On April 19, 1996, the DCAA filed a notion for dismssal of
Pfau's sexual harassnent clains or, in the alternative, partia
summary judgnent. On August 16, 1996, the district court rendered
summary judgnent in favor of the DCAA on Pfau's sexual harassnent
clains. Pfau filed a tinely notice of appeal.

1. DI SCUSSI ON

Pfau argues that the district court erred in (1) dism ssing
her clainms of intentional infliction of enotional distress against
t he DCAA and Gonzales in his individual capacity and (2) granting
summary judgnent in favor of the DCAA on Pfau's sexual harassnent
clains. W analyze the propriety of the court's order of di sm ssal
and grant of summary judgnent in turn.

A. D sm ssal

1. Standard of Revi ew



W review a dismssal on the pleadings de novo, applying the
sanme standard as the district court. See Truman v. United States,
26 F.3d 592, 593 (5th Gr.1994). "Accordingly, we accept the
wel | - pl eaded all egations in the conplaint as true, and we construe
those allegations in the Iight nost favorable to the plaintiff.”
ld. at 594. W will therefore uphold the dismssal of Pfau's
intentional infliction of enotional distress clains "only if it
appears that no relief could be granted under any set of facts that
coul d be proven consistent with the allegations.” Rubinstein v.
Collins, 20 F.3d 160, 166 (5th Cr.1994) (internal quotation marks
omtted).

2. Analysis

The district court dism ssed Pfau's intentional infliction of
enotional distress clains on the ground that they are preenpted by
the Gvil Service ReformAct ("CSRA"), Pub.L. No. 95-454, 92 Stat.
1111 (1978) (codified as anended in scattered sections of 5
USC), and Title VII. W do not address the preenptory effect of
the CSRA because we conclude that Pfau's clains are preenpted by
Title VII.

Pfau acknow edges that Title VII provides the "exclusive,
pre-enptive adm nistrative and judicial schene for the redress of
federal enploynment discrimnation.” Brown v. GCeneral Servs.
Adm n., 425 U S. 820, 829, 96 S.Ct. 1961, 1966, 48 L.Ed.2d 402
(1976). We have interpreted the Suprene Court's nmandate in Brown
to nean that, when a conpl ai nant agai nst a federal enployer relies

on the sane facts to establish a Title VII claimand a non-Title



VII claim the non-Title VII claimis "not sufficiently distinct to
avoi d" preenption. Rowe v. Sullivan, 967 F.2d 186, 189 (5th
Cir.1992); see also Jackson v. Wdnall, 99 F.3d 710, 716 (5th
Cir.1996).

Pfau advances four argunents as to why her clains of
intentional infliction of enotional distress are nonethel ess not
preenpted by Title VII. First, Pfau argues that the elenents that
a plaintiff nmust prove in order to establish a claimof quid pro
quo or hostile environnment sexual harassnent under Title VII are
different from the elenents necessary to establish a claim of
intentional infliction of enotional distress. Second, Pfau urges
that the purposes served by Title VII and the cause of action for
intentional infliction of enotional distress are distinct; t he
former serves to "strike at the entire spectrum of disparate
treatnent of nen and wonen in enploynent,"” Meritor Sav. Bank v.
Vinson, 477 U. S. 57, 64, 106 S.Ct. 2399, 2404, 91 L. Ed. 2d 49 (1986)
(internal quotation marks omtted), whereas the latter serves to
protect individuals frominjuries to their psyches. See Twynan v.
Twyman, 855 S.W2d 619, 621-22 (Tex.1993). Third, Pfau contends
t hat she has advanced types and i nstances of conduct in support of
her intentional infliction of enotional distress clains different
from those she has advanced in support of her Title VII clains.
Fourth, Pfau contends that her clai magainst the DCAAis cogni zabl e
under the FTCA, and therefore cannot be preenpted by Title VII
None of these argunents warrants the conclusion advanced by Pfau

regardi ng the scope of Title VII preenption.



First, the fact that the legal elenents a plaintiff nust
establish in order to state a claim of sexual harassnment are
different from those necessary to state a claim for intentiona
infliction of enotional distress does not preclude preenption
because the sane facts may establish different | egal elenents. For
exanple, a claimant seeking to establish a claim of hostile
envi ronnent di scrimnation nust prove, anong ot her things, that the
clai mant suffered unwel cone, harassing sexual conduct. See Jones
v. Flagship Int'l, 793 F.2d 714, 719-20 (5th G r.1986). A clai mant
seeking to establish a claim for intentional infliction of
enotional distress nust prove, anong other things, that the
claimant was subject to extrene and outrageous conduct. See
Twman, 855 S . W2d at 621. Wiile these are distinct | egal
el enents, the sane facts may nonet hel ess establish both of themin
many circunst ances. By establishing the occurrence of sexually
harassi ng conduct, a plaintiff nay at the sane tine establish the
exi stence of extrene and outrageous conduct.

Second, the fact that private actions under Title VII and the
common law tort of intentional infliction of enotional distress
serve different purposes cannot dictate our decision as to
preenption. As denonstrated above, sexually harassi ng conduct may
al so be extrene and outrageous conduct, and vice versa. Wen the
sane set of facts supports a Title VII claimand a non-Title VI
cl ai magai nst a federal enployer, Title VII preenpts the non-Title
VIl claim See Jackson, 99 F.3d at 716; Rowe, 967 F.2d at 189.

Under the controlling case law in this circuit, the existence of



multiple reasons for preventing a particular type of conduct is
therefore irrelevant to the determ nation of preenption.

Third, Pfau's contention that the factual allegations of her
first anmended conplaint "cannot reasonably be read as conduct
constituting only enploynent-rel ated sexual harassnent” |ikew se
does not establish the absence of Title VII preenption. The nere
fact that sonme of the alleged harassnment occurred away from the
of fice and after business hours does not support Pfau's contention
that the district court "m sconstrued which factual allegations
supported which clains.” Al of the factual allegations in Pfau's
conpl ai nt support her claimunder Title VII.

In Meritor Savings Bank v. Vinson, 477 U S. 57, 106 S. Ct
2399, 91 L.Ed.2d 49 (1986), the Suprenme Court concluded that a
plaintiff who suffered sexual harassnent both during and after
of fice hours had stated a claimunder Title VII. Id. at 66-67, 106
S.Ct. at 2405-06. The fact that the Court discussed at |ength the
plaintiff's allegations of sexual harassnent outside the office
setting indicates that those allegations forned part of the basis
for the plaintiff's Title VII claim See id. at 60-61, 106 S.C
at 2402-03. The Court stated that

"[s] exual harassnent which creates a hostile or offensive

envi ronnent for nenbers of one sex is every bit the arbitrary

barrier to sexual equality at the workplace that racial
harassnent is to racial equality. Surely, a requirenent that

a man or woman run a gauntlet of sexual abuse in return for

the privilege of being allowed to work and nmake a |iving can

be as deneani ng and di sconcerting as the harshest of racial
epithets.”
ld. at 67, 106 S.Ct. at 2405 (quoting Henson v. Dundee, 682 F.2d
897, 902 (11th G r.1982)). dCearly, the "gauntlet of sexual abuse"
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that an enployee is required to run need not be confined to working

hours in order to affect a "term condition, or privilege' of
enpl oynent within the neaning of Title VII." Id. Thus, we reject
Pfau's contention that her allegations that Gonzal es call ed her at
home and demanded that she take him on vacation with her are not
all egations that support her Title VII clains. Pfau cannot avoid
Title VII preenption by picking and choosi ng which of her factual
all egations she wishes to allocate to her Title VII clains and to
her independent torts clains.?

Fourth, Pfau's contention that her intentional infliction of
enotional distress clai magainst the DCAAis not preenpted by Title
VI| because it is otherw se cogni zabl e under the FTCA | acks nerit.
Assuming that the claim is not barred by the FTCA, this fact

plainly does not preclude Title VII preenption. In Brown, the

Suprene Court observed that "a precisely drawn, detailed statute

2Pfau urges us to adopt the position on Title VII preenption
taken by the Ninth Grcuit in Brock v. United States, 64 F.3d 1421
(9th Cr.1995). In that case, the plaintiff, a fornmer enpl oyee of
the Forest Service, brought suit under the FTCA agai nst the United
States for negligent supervision based on her being raped and
ot herwi se sexually harassed by her supervisor. See id. at 1422.
The court concluded that, while the plaintiff's rape clearly
constituted a formof sexual discrimnation, it was al so "nore than
sexual discrimnation,” and therefore justified the plaintiff's
assertion of non-Title VII clains against the governnent. |d. at
1423.

W decline to adopt the position taken by the Ninth
Crcuit in Brock because it 1is inconsistent wth the
jurisprudence of this circuit. So long as the factual
predicate of a claimant's non-Title VIl clainms is the sane as
the factual predicate for the claimant's Title VII clains
agai nst a federal agency, we are bound to conclude that Title
VII preenpts the non-Title VII clains. See Jackson, 99 F. 3d
at 716; Rowe, 967 F.2d at 189.
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pre-enpts nore general renedies.” Brown, 425 U S. at 834, 96 S. .
at 1968. Because Congress has manifested a clear intent that Title
VI serve as the "exclusive, pre-enptive admnistrative and
j udi ci al schene for the redress of f eder al enpl oynent
discrimnation," id. at 829, 96 S.Ct. at 1966, Pfau cannot seek
relief for such discrimnation through the nore general renedy
af forded by the FTCA

Pfau al so challenges the district court's dism ssal of her
intentional infliction of enotional distress clai magai nst Gonzal es
in his individual capacity. However, the district court's
dismssal of Pfau's claim against Gonzales in his individual
capacity was proper for the sane reasons that the court's di sm ssal
of Pfau's claim against the DCAA was proper. Title VII's
preenptive effect as to clains against individual supervisors is
coextensive with its preenptive effect as to clai ns agai nst federal
agencies. See Newbold v. United States Postal Serv., 614 F.2d 46,
47 (5th G r.1980); Cazalas v. United States Dep't of Justice, 569
F. Supp. 213, 225-27 (E D.La.1983), aff'd, 731 F.2d 280 (5th
Cir.1984).

B. Summary Judgnent
1. Standard of Review

"We review a grant of summary judgnent de novo, applying the
sane criteria used by the district court in the first instance."
Texas Manufactured Housing Ass'n v. City of Nederland, 101 F.3d
1095, 1099 (5th G r.1996), cert. denied, --- U S ----, 117 S. C.
2497, 138 L.Ed.2d 1003 (1997). Summary judgnent is proper "if the
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pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." FeED. R CQVv.P. 56(c);
see also Celotex Corp. v. Catrett, 477 U S. 317, 327, 106 S. Ct
2548, 2554-55, 91 L.Ed.2d 265 (1986).
2. Anal ysis

The district court entered summary judgnent in favor of the
DCAA on Pfau's clainms of quid pro quo and hostile environnment
sexual harassnent. The court observed that Pfau's claimof quid
pro quo sexual harassnent required proof of the foll ow ng el enents:

(1) "that she is a nenber of a protected group;"”

(2) "that she was subject to unwel cone sexual harassnent;"

(3) "that the conpl ai ned-of harassnent was based upon sex;"

(4) "that her reaction to the harassnent affected tangible

aspects of the ternms and conditions of her enploynment, with

her acceptance or rejection of the harassnent being either an

express or inplied condition to receipt of a benefit to or the

cause of a tangi bl e adverse effect on the terns or conditions

of her enploynent;" and

(5) "respondeat superior."
Ellert v. University of Texas, 52 F.3d 543, 545 (5th G r.1995).
The court further observed that Pfau's clai mof hostile environnment
sexual harassnent required proof of the follow ng el enents:

"(1) [t]he enployee belongs to a protected group ...

(2) [t]he enpl oyee was subj ect to unwel cone sexual harassnent,

i .e. sexual advances, requests for sexual favors, and other

verbal and physical conduct of a sexual nature that is

unwel cone in the sense that it is unsolicited or unincited and

is undesirable or offensive to the enpl oyee;

(3) [t]he harassnent conpl ai ned of was based upon sex ...
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(4) [t]he harassnent conpl ai ned of affected a "term condition
or privilege of enploynent,' i.e., the sexual harassnent nust
be sufficiently severe as to alter the conditions of
enpl oynent and create an abusi ve worki ng environnent;
(5) [r]espondeat superior, i.e., that the enployer knew or
shoul d have known of the harassnent in question and failed to
take pronpt renedi al action."
VWaltman v. International Paper Co., 875 F.2d 468, 477 (5th
Cir.1989) (brackets and ellipses in original) (quoting Jones V.
Flagship Int'l, 793 F.2d 714, 719-20 (5th G r.1986)).

The district court concluded that no genuine issue of
material fact existed as to the respondeat superior elenent of
either Pfau's quid pro quo or hostile environnent sexual harassnent
clains.?3

Pfau challenges the district court's entry of sunmary
j udgnent agai nst her on her sexual harassnent clains on the ground
that a genuine issue of material fact exists as to the respondeat
superior elenents of both her quid pro quo and hostil e environnent
sexual harassnent clains. Pfau advances two theories in support of
this proposition. First, she argues that a genuine issue of
material fact exists as to whether Gonzales was her "enployer”
wthin the neaning of Title VII's definition of that term She

contends that, if Gonzales was her enployer, then the DCAA is

strictly Iiable under Title VIl for Gonzal es' s harassnent. Second,

3Use of the term "respondeat superior as an elenent in
clains of quid pro quo and hostile environnment sexual harassnent
may be a bit msleading to the extent that the termtraditionally
inplies strict enployer liability. See DBARBARA LINDEMANN & PAuL
GRrossMAN, EMPLOYMENT Di SCRI M NATION LAW 760- 61 n. 85 (3d ed. 1996). 1In the
context of quid pro quo and hostile environnent sexual harassnent
prima facie clains, the termneans nore generally a | egal basis for
enpl oyer responsibility. See id.
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she argues that, even if Gonzales is not her enployer or an agent
t hereof, a genuine issue of material fact exists as to whether the
DCAA knew or shoul d have known of his harassnent of Pfau and ot her
DCAA enpl oyees and failed to take pronpt renedial action. W find
each of these argunents to be wthout nerit.*
a. Gonzal es as "Enpl oyer"
Title VIl prohibits enployers from anong other things,
"discrimnat[ing] against any individual with respect to his
conpensation, ternms, conditions, or privileges of enploynent,

because of such individual's race, color, religion, sex, or

“ln contendi ng that genuine issues of material fact precluded
the district court's entry of summary judgnent against her, Pfau
relies to a large extent on excerpts from her second anended
af fidavit, which she submtted to the district court along with her
nmotion for reconsideration of the court's order granting sunmary
judgnent. The DCAA contends that, because this affidavit was not
before the district court when it rendered sunmary judgnent for the
DCAA, we cannot consider it on appeal.

The DCAA correctly observes that "material s not presented
to the district court for consideration of a notion for
summary j udgnment are never properly before the review ng court
on appeal from the judgnent granting the notion." Minoz v.
International Alliance of Theatrical Stage Enpl oyees, 563 F. 2d
205, 209 (5th G r.1977). However, "[i]f [a] party seeking
reconsi deration submts additional materials, the trial court

may consi der those materials inits discretion. |f the | ower
court does consider the materials and still grants sunmary
judgnent to the noving party, the appellate court may review
all of the materials de novo." Fields v. Gty of S. Houston,

922 F.2d 1183, 1188 (5th Cr.1991) (citations omtted).

The district court's order denying Pfau's notion for
reconsideration states that "[t]he Court has <carefully
reviewed the foregoing [notion and affidavits] and finds that
these additional affidavits do not in any way nerit a reversal
of the Court's grant of Defendant's Mdtion for Partial Summary
Judgnent." Because the district court obviously considered
the additional affidavits submtted by Pfau and still
concl uded that summary judgnent was properly granted, we may
review these affidavits as well.
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national origin." 42 U S. C § 2000e-2(a)(1). Title VII defines
"enpl oyer"” as "a person engaged in an industry affecting comrerce
who has fifteen or nore enpl oyees for each working day in each of
twenty or nore cal endar weeks in the current or precedi ng cal endar
year, and any agent of such a person ...." 42 U S . C § 2000e(b)
(enphasi s added). Wil e the plain |anguage of the above provisions
facially appears to provide a basis for rendering agents of an
enpl oyer personally liable for their discrimnatory acts, this
circuit has interpreted Title VII's definition of enployer as
merely inporting common |aw agency principles of respondeat
superior liability. See Gant v. Lone Star Co., 21 F.3d 649, 652
(5th Cir.1994) ("[T]he purpose of the "agent' provision in 8§
2000e(b) was to incorporate respondeat superior liability into
title VII."). Thus, the actions of one who constitutes an agent of
an enployer may be considered the actions of the enployer for
purposes of inposing Title VII liability on the enpl oyer.

Pfau contends that Gonzales was the DCAA' s agent within the
meaning of Title VII, and that his know edge of his own sexually
harassing conduct is inputed to the DCAA, rendering it strictly
Iiable under Title VII. We reject this contention.

In Meritor, the Suprene Court rejected the notion that
supervi sory personnel are agents per se within the neaning of Title
VII's definition of enployer, and thus rejected the notion that
enpl oyers are strictly |iable for the sexual |y harassi ng conduct of
their supervisors in all circunstances. See Meritor, 477 U S. at

72, 106 S.Ct. at 2407-08. The Court "decline[d] ... to issue a
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definitive rule on enployer liability" for the actions of
supervi sory personnel, but indicated that common |aw agency
principles may be useful in determning the situations in which a
supervi sor constitutes an enployer's agent for Title VII purposes.
See id. at 72, 106 S.Ct. at 2407-08.

Pfau contends that Meritor, along with cases in this circuit
and others interpreting it, establishes that Gonzales was the
DCAA's agent within the neaning of Title VII's definition of
enpl oyer, and thus that his sexual ly harassing conduct is directly

attributable to the DCAA.°® W disagree. The summary | udgnent

°To date, cases in this circuit that have broached the issue
of whet her a supervisor is an agent of an enpl oyer for purposes of
Title VII have not expressly differentiated between the existence
of an agency relationship for purposes of a quid pro quo sexua
harassnment claim and the existence of such a relationship for
pur poses of a hostile environnent sexual harassnment claim To the
extent that a determnation that a supervisory enployee is the
enpl oyer' s agent provides a basis for holding the enpl oyer strictly
Iiable for the supervisor's harassing conduct, it is possible that
a supervisor may be the enployer's agent for purposes of
supervi sory conduct that constitutes quid pro quo sexua
harassnment, but not for purposes of supervisory conduct that
constitutes hostile environnent sexual harassnment. See LINDEMANN &
GrossvAN,  supra, at 775, 812 (observing that "[n]ost courts have
found enployers automatically liable for the actions of their
supervi sory personnel in quid pro quo cases," but that "[h]ostile
envi ronnent sexual harassnent normally does not trigger respondeat
superior liability because sexual harassnent rarely, if ever, is
anong the official duties of a supervisor”). |In Henson v. Cty of
Dundee, 682 F.2d 897 (11th Cir.1982), the case that set forth the
frameworks for prinma facie clains of quid pro quo and hostile
envi ronnent sexual harassnent adopted in this circuit, see Jones,
793 F.2d at 719-20, 721-22, the Eleventh Circuit explained the
distinction regarding the propriety of strict enployer liability
for supervisory conduct constituting quid pro quo and hostile
envi ronment sexual harassnent:

In the classic quid pro quo case an enployer is strictly
Iiable for the conduct of its supervisors, while in the
work environnment case the plaintiff nust prove that
hi gher managenent knew or shoul d have known of the sexual

16



evidence indicates that, as a first-line supervisor, Gonzales
| acked the authority to hire and fire agency enployees and could

only recommend that enployees receive awards or be subject to

harassnment before the enployer nmay be held liable. The rationale
underlying this difference in the treatnent of the two cases is
easily stated. The environnent in which an enpl oyee works can be
rendered offensive in an equal degree by the acts of supervisors,
or even strangers to the workplace. The capacity of any person to
create a hostile or offensive environnent is not necessarily
enhanced or dimnished by any degree of authority which the
enpl oyer confers wupon that individual. When a supervisor
gratuitously insults an enployee, he generally does so for his
reasons and by his own neans. He thus acts outside the actual or
apparent scope of the authority he possesses as a supervisor. His
conduct cannot automatically be inputed to the enpl oyer any nore so
than can the conduct of an ordinary enpl oyee.

The typical case of quid pro quo sexual harassnent
is fundanentally different. In such a case, the
supervi sor relies upon his apparent or actual authority
to extort sexual consideration froman enpl oyee. Therein
lies the quid pro quo. In that case the supervisor uses
the means furnished to hi mby the enpl oyer to acconplish
the prohibited purpose. He acts within the scope of his
actual or apparent authority to hire, fire, discipline or
pr onot e. Because the supervisor is acting within at
| east the apparent scope of the authority entrusted to
hi m by the enpl oyer when he nakes enpl oynent deci si ons,
his conduct can fairly be inputed to the source of his
aut hority.

ld. at 910 (citations, internal quotation marks, and f oot notes
omtted). However, Pfau has relied both on appeal and at the
district court level alnost exclusively on cases addressing
the issue of agency, and thus the applicability of strict
enployer liability, in the context of hostile environnent
cl ains and does not contend that Gonzal es may be an agent of
the DCAA for purposes of her quid pro quo claimbut not for
pur poses of her hostile environnent claim We decline to
rai se this issue on our own notion, and deci de the case based
on the argunents advanced by the parties. See In re Quenzer,
19 F.3d 163, 165 (5th Cr.1993) ("Typically, we wll not
consider on appeal mtters not presented to the trial
court."). Because we conclude that Gonzales was not the
DCAA' s agent with respect to Pfau's hostile environnent claim
we al so concl ude that he was not an agent for purposes of her
quid pro quo claim
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di sciplinary action. Gonzal es could also issue assignhnents to
auditors and determ ne the nunber of hours allocated to each
assi gnnent . The case law in this circuit indicates that this
degree of authority is, as a matter of law, insufficient to
establish that a supervisor is an agent wthin the neaning of Title
VII.

In Garcia v. EIf Atochem N.A, 28 F.3d 446 (5th Cr.1994),
this court concluded that i medi ate supervisors my be agents of
enpl oyers within the neaning of Title VII's definition of enployer
when they are " "del egated the enployer's traditional rights, such
as hiring and firing." " 1d. at 451 (quoting Quijano v. University
Fed. Credit Union, 617 F.2d 129, 131 (5th G r.1980)). Wile the
court acknow edged that the phrase "any agent" in Title VII's
definition of enployer was entitled to a |liberal construction, it
declined to extend the definition "to include all supervisory
personnel, not just those with the ability to hire and fire."
Garcia, 28 F.3d at 451.

We recognize that sonme authority exists for the proposition
that a supervisor need not have the authority to hire and fire in
order to be considered an agent of the enployer for Title VII
purposes. See Canutillo Indep. Sch. Dist. v. Leija, 101 F.3d 393,
397 (5th Gr.1996) ("[T]he Fourth G rcuit has explained, "[The
agent] need not have ultimate authority to hire and fire to qualify
as an enployer, as long as he or she has significant input into
such personnel decisions.' " (quoting Paroline v. Unisys Corp., 879

F.2d 100, 104 (4th G r.1989), vacated in part on other grounds, 900
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F.2d 27 (4th Gr.1990) (en banc))), cert. denied, --- US ----,
117 S. . 2434, 138 L.Ed.2d 195 (1997). However, even courts that
take this nore |iberal approach acknow edge that the supervisor
must exercise "significant control over the plaintiff's hiring,
firing or conditions of enploynent." Paroline, 879 F.2d at 104.
The summary judgnent evidence in this case indicates that the
mnimal authority welded by Gonzales falls short of such
significant control.® W therefore conclude that the district
court did not err in ruling as a matter of |aw that Gonzal es was
not Pfau's enployer for purposes of determning the DCAA s

l[iability under Title VII1.”

°Pfau makes nuch of the fact that Gonzales stated in a
menor andumto t he DCAA regi onal director that he "was instrunental
and mainly responsible for the proper procedural handling of the
termnation of Ms. Pfau." However, the fact that Gonzal es nmanaged
the procedural aspects of Pfau's termnation in no way indicates
that he had significant input in the decision to fire her.

I'n Ham Iton v. Rodgers, 791 F.2d 439 (5th Cr.1986), a case
not relied upon by Pfau, a panel of this court took an expansive
view of the "any agent" provision of Title VII's definition of
enpl oyer. In that case, the court concluded that fire departnent
supervi sors whose authority was limted to tasks such as assi gni ng
cars and staffing shifts were enployers within the neaning of 42
U S C 8§ 2000e(b). See id. at 442. The court reasoned that " "[a]
person is an agent under 8 2000e(b) if he participated in the
deci si on- maki ng process t hat forms t he basi s of t he
discrimnation.' " ld. at 443 (quoting Jones v. Metropolitan
Denver Sewage Di sposal Dist., 537 F. Supp. 966, 970 (D. Col 0.1982)).

The court prem sed its expansive readi ng of § 2000e(b) on
the notion that a narrower reading "would encourage
supervi sory personnel to believe that they nmay violate Title
VII with inpunity.” Id. This rationale for the court's
interpretation of 8§ 2000e(b) presupposes that i ndividual
enpl oyees such as the supervisors at issue could be held
liable in their individual capacities under Title VII. See
Harvey v. Bl ake, 913 F.2d 226, 228 n. 2 (5th Cr.1990). Prior

to Hamlton, a panel of this circuit held that public officials
could not be held |iable in their individual capacities under Title
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b. The DCAA's Knowl edge and Renedi al Action
Pfau argues in the alternative that a genuine issue of
material fact exists as to whether the DCAA knew or should have
known of Gonzal es's harassnent of Pfau and ot her DCAA enpl oyees and
failed to take pronpt renedial action. She advances two theories
in support of this proposition: (1) the DCAA had actual know edge
of Gonzal es's harassnent of her and failed to take pronpt renedi al
action, and (2) sexual harassnent by Gonzal es and other officials
was so pervasive, open, and obvious that the DCAA had constructive
noti ce of Gonzal es's harassnent of her and failed to take pronpt
remedi al action. The summary judgnent evidence that Pfau has
submtted fails to create a genuine issue of material fact as to
ei ther of these theories.
Pfau contends that the DCAA had actual notice that Gonzal es
had harassed her and ot her DCAA enpl oyees prior to Decenber 9,
1992, the date on which she first conplained to upper managenent
that Gonzal es had sexually harassed her. She contends that, on
April 16, 1992, she wote a letter to Martin Minoz, the forner
Central Region EEO officer for the DCAA's office in Irving, Texas,
conpl ai ni ng of sexual harassnent. However, the letter contains no

reference to sexual harassnment by Gonzal es, and only conpl ai ns of

VII. See danton v. Oleans Parish Sch. Bd., 649 F.2d 1084, 1099-
100 (5th CGr. Unit AJuly 1981). Thus, to the extent that Ham I ton
's broad readi ng of § 2000e(b) is prem sed upon a | egal concl usion
that would effectively overrule a prior panel opinion, we do not
feel constrained to apply it in this case. See Ryals v. Estelle,
661 F.2d 904, 906 (5th G r. Nov.1981) ("It has |long been a rul e of
this court that no panel of this circuit can overrule a decision
previ ously nmade by another.").
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conduct of fenmale co-workers.

Pfau al so clainms that a Septenber 12, 1992 nenorandumt hat she
sent to Dale Collins, the DCAA's Director of Personnel, establishes
t hat the DCAA had know edge of her harassnent by Gonzal es prior to
Decenber of 1992. The nenorandum states generally that "[t]he
responsibility of managenent to prevent sexual harassnent is not
being perforned.” However, it contains no allegations of sexua
harassnment on the part of Gonzales, and actually urges that
Gonzales "should be given fair treatnent."” The nmenorandum
therefore provided the DCAA with no notice that Gonzales had
sexual |y harassed Pfau.

Finally, Pfau contends that Gonzal es harassed two ot her DCAA
enpl oyees—onya Scherchyl Martinez and Carolyn Pease—+n 1990 and
1991 and that she reported these instances of supposed harassnent
to managenent. However, Pfau has offered no deposition testinony
or affidavits from these other enployees establishing that they
experienced sexual harassnent. Rather, she sinply states in her
own affidavit that these other enpl oyees told her that Gonzal es had
harassed them This portion of Pfau's affidavit is inconpetent
summary judgnent evidence because it consists of inadmssible
hear say. See Barhan v. Ry-Ron Inc., 121 F.3d 198, 202 (5th
Gir.1997).

The conpetent summary judgnent evidence that speaks directly
to the DCAA' s know edge of Gonzal es's all eged sexual harassnent is
[imted to the affidavits of Mchael Gonzales, the DCAA's Centra

Regi on EEO officer in Irving, Texas; Janes C. Bourne, Regiona
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Audi t Manager of the DCAA's Central Division; Harold J. Lanb, the
former Branch Manager of the DCAA' s Austin, Texas office; and
Dennis Low, a supervisory auditor at the DCAA's Austin office. In
each affidavit, the affiant states that he had no know edge of any
all egations of sexual harassnent by Gonzales prior to Pfau's
conplaint in Decenber 1992. Thus, no genuine issue of materia
fact exists as to whether the DCAA had actual know edge of sexual ly
harassi ng conduct on the part of Gonzales prior to Decenber 9,
1992.

Li kewi se, no genuine issue of material fact exists as to
whet her DCAA managenent shoul d have known of such conduct prior to
Decenber 1992 based on the pervasiveness of sexual harassnent
wi thin the agency. Pfau has not produced summary judgnent evi dence
indicating that Gonzales's alleged sexual harassnent was so
pervasive that the DCAA should have known about it as it was
happeni ng. Pfau's affidavit indicates that much of Gonzales's
al | eged sexual | y harassi ng behavior took place outside the office
(e.g., telephone calls at hone and visits to her apartnent). Pfau
all eges that, on "many" occasions during working hours, Gonzal es
woul d stand very near her and that he "continuously pressured” her
during working hours to take himon vacation. Pfau also states in
her affidavit that on one occasion Gonzales called her into his
office and requested that they have lunch at her apartnent, a
coment that she interpreted to be a request for sexual relations.
Pfau also nentions a few other specific instances of sexually

harassi ng conduct in CGonzales's office. She alleges that, on one
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occasion, he told her that her bl ouse was unbuttoned when it was
not and that, on another, he told her to turn around so that he
coul d see her backside. She also states that, on anot her occasi on,
Gonzal es requested that Pfau stand very near himin his office and
becane angry when she woul d not nove cl oser.

Pfau has also offered the affidavit of Mary Lou Kirschbaum a
former supervisory auditor in the DCAA' s Austin office. I n her
affidavit, Kirschbaum states that on one occasi on Gonzal es sent a
message to her during a business neeting requesting that she cal
hi mat his hotel and that on anot her occasi on he requested that she
call himat the hone of the DCAA's Central Regional Director. She
al so cl ai ns that she acconpani ed Gonzal es to di nner at an expensive
restaurant and that he expected her to pay the bill. She indicates
t hat Gonzal es "brought up this incident in front of Dennis Low, who
was then the special assistant to the Branch Manager of the DCAA
Austin office," and that she was enbarrassed by this.?3

Ki rschbaum al so states that she heard CGonzal es nake "sexual
] okes, comments, and i nnuendos during work hours" and that he woul d
make "unwel cone sexual contact”™ wth her and other fenale
enpl oyees. Ki rschbaum provides no description of the "sexual

contact" to which she refers, nor any basis for her concl usi on that

8\ question whether the above events described by Kirschbaum
in any sense constitute hostile environnent sexual harassnent.
Gonzales's requests for telephone calls and expectation that
Kirschbaum pick up an expensive dinner tab, while perhaps
i nconsi derate, are not the sort of "severe or pervasive" conduct
that would " "alter the conditions of [Kirschbaum s] enpl oynent and
create an abusive working environnent.' " Meritor, 477 U.S. at 67,
106 S.Ct. at 2405 (internal quotation marks omtted).
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the purported contact wth ot her enpl oyees was unwel cone or sexual .

The above allegations of specific instances of Gonzales's
sexual | y harassi ng conduct, whil e perhaps establishing a fact issue
as to whether he created a hostile work environment for Pfau, do
not create a genuine issue of material fact as to whether
Gonzal es' s harassnent was so open and obvi ous that the DCAA should
be charged with constructive notice of it.® This conclusion is
bol stered by the fact that nmuch of the alleged conduct took pl ace
out si de the working environnment and the affidavits offered by Pfau
contain little indication that any substantial portion of the
al l eged sexual harassnent took place in the presence of other

enpl oyees. 10

°'n many cases the affidavits of Pfau and Kirschbaum sinply
state that the specific events that they describe occurred "before
Decenber 9, 1992" or "before Marie Pfau filed her formal sexua
harassnment conplaint against Pete Gonzales" and provide no
i ndication of how far in advance of Pfau's formal conplaint the
al | eged conduct occurred. Thus, even if we were to conclude that
a reasonable jury could find that the pervasiveness of Gonzal es's
al | eged harassnent provided the DCAA with constructive notice of
it, Pfau has failed to create a fact issue as to the tineliness of
t he DCAA s response because she has provided no indication of how
much time el apsed between the point of constructive notice and the
DCAA' s response.

°pPf au al so argues that nunerous ot her mal e supervisors at the
DCAA al so engaged in sexual harassnent. She contends that the
pervasi veness of sexual harassnent by these other enployees
provi ded the DCAA with constructive notice that sexual harassnent
was occurring within the organi zati on. However, Pfau's conpl ai nt
is limted to allegations that Gonzales sexually harassed her.
Accordingly, Pfau's conplaint seeks recovery only for Gonzal es's
hostil e environnent and quid pro quo sexual harassnent. W fail to
see how harassnent by other supervisors, regardless of how
pervasive, could have provided the DCAA with constructive notice
t hat Gonzal es had been engaged i n harassnent.

Authority exists for the proposition that, when
harassnment is sufficiently pervasive, an enployer may be
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We find further support for our conclusion that no genuine
issue of material fact exists as to whether the DCAA had
constructive notice of Gonzales's harassnent of Pfau in the fact
that the summary judgnent evidence indicates that the DCAA had a
structured, accessible grievance procedure that Pfau could (and
ultimately did) use to provide the DCAA with actual notice of her
harassnment. In Meritor, the Suprene Court rejected the defendant
enpl oyer's argunent "that the nere existence of a grievance
procedure and a policy against discrimnation, coupled with the
[plaintiff's] failure to invoke the procedure, nust insulate [the
defendant] fromliability." Meritor, 477 U.S. at 72, 106 S.Ct. at
2408. However, the court went on to point out that the defendant's
nondi scrim nation policy and grievance procedure suffered fromtwo
distinct infirmties: (1) the nondiscrimnation policy "did not
address sexual harassnent in particular, and thus did not alert
enpl oyees of their enployer's interest in correcting that form of

discrimnation;" and (2) the grievance procedure would have

Iiable on the basis of constructive know edge. See, e.g., Wl tman
v. International Paper Co., 875 F.2d 468, 478 (5th Cir.1989).
However, in the cases that have held enployers liable on the basis
that the pervasiveness of sexual harassnent inplies constructive
know edge, the pervasive conduct is the conduct of which the
plaintiff conplains. See id. (concluding that sexually explicit
graffiti and nmultiple instances of unwanted physical contact that
formed the basis of plaintiff's claimof hostil e environnent sexual
harassnment were al so sufficiently pervasive to create a fact issue
as to whet her enpl oyer had constructive notice of harassnent). In
this case, Pfau has sought recovery only for the hostile
envi ronnent created by Gonzal es and Gonzal es's quid pro quo sexual
harassnment. She does not seek recovery for hostile environnment or
qui d pro quo sexual harassnent by other supervisors. Accordingly,
the pervasiveness of harassnent by other supervisors cannot
logically forma basis for holding the DCAA |i abl e.
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required the plaintiff to report her harassnent to her
supervi sor—the very person who had been sexually harassing her.
See id. at 72-73, 106 S.C. at 2408-09. The court observed that,
in the absence of these infirmties, the defendant's argunent that
t he presence of these policies should insulate it froma findi ng of
constructive notice "mght be substantially stronger."” See id. at
73, 106 S.Ct. at 2408.

The sunmary judgnent evidence in this case indicates that (1)
the DCAA had a specific policy against sexual harassnment and
provi ded sexual harassnent training to enpl oyees and (2) the DCAA' s
grievance procedure did not require Pfau to report her harassnent
to Gonzal es. As such, the DCAA s "procedures were better
cal cul ated to encourage victins of harassnent to cone forward" than
the procedures at issue in Meritor. 1d. W express no opinion as
to whether the DCAA s grievance procedure and sexual harassnent
policy may of thenselves bar a finding of constructive notice
However, the presence of these procedures, coupled with the sparse
summary j udgnment evi dence indicating that Gonzal es' s harassnent of
DCAA enpl oyees was open and pervasi ve, warrant our concl usion that
no genui ne i ssue of material fact exists as to whether the DCAA had
constructive notice that Gonzal es was harassing Pfau prior to her
conplaint in Decenber 1992.

Pfau | i kewi se has failed to rai se a genui ne i ssue of nmateri al
fact as to the adequacy of the DCAA' s renedi al response once it had
noti ce of Gonzal es's all eged sexual harassnent. |In her affidavit,

Pfau conclusorily states that the EEO counsel ors who investigated
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her formal conplaint attenpted to "whitewash" her conplaint and
that she "believed that the investigators and counselors ... had
little interest in getting at the truth." Such concl usory and
specul ative assertions are not conpetent summary j udgnent evi dence.
See Lechuga v. Southern Pac. Transp. Co., 949 F.2d 790, 798 (5th
Cir.1992) ("Conclusory statenents in an affidavit do not provide
facts that wll counter sunmary judgnent evidence, and testinony
based on conjecture alone is insufficient to raise an issue to

defeat summary judgnent."” (footnote omtted)).

The summary judgnent evidence indicates that upon receiving
Pfau's formal conplaint, the DCAA s EEO departnment began a pronpt
i nvestigation. Paula A MFarland, an EEO counsel or for the DCAA,
met with Gonzales. Her report on Pfau's conplaint states that she
spoke with Gonzal es about sexual harassnent training and conpl ai nt
procedure and instructed himnot to call Pfau at hone. Har ol d
Lanb, the DCAA Austin Branch Manager, states in his affidavit that
he met with Gonzales and instructed hi mnot to call DCAA enpl oyees
after hours. He also states that he "rem nded [ Gonzal es] about the
DCAA pol i cy prohibiting sexual harassnent and adnoni shed hi mto not
engage in any activity which mght in any way be considered
unwel cone sexual harassnment."” This renedi al response passes nuster
under Title VII. See Waymre v. Harris County, 86 F.3d 424, 429
(5th Cr.1996) (holding reprimnd of enployee who had engaged in
sexual harassnent sufficient as a matter of | aw where enpl oyee had

no prior docunented offenses); Landgraf v. USI FilmProducts, 968

F.2d 427, 430 (5th Gr.1992) ("Title VII does not require that an
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enpl oyer use the nobst serious sanction available to punish an
of fender, particularly where, as here, this was the first
docunented offense by an individual enployee."), aff'd, 511 U S
244, 114 S.Ct. 1483, 128 L. Ed.2d 229 (1994).

Moreover, Pfau essentially admtted in deposition that
Gonzal es engaged in no nore sexually harassing conduct after she
made her formal conplaint.?!! McFarland's investigative report
states that "Ms. Pfau stated that the cormments and tel ephone calls
had stopped and that | should just wite in the EEO s counselor's
report that the problem was resolved."” The summary | udgnent
evidence thus indicates that no genuine issue of material fact
exi sts as to whether the DCAA's renedi al efforts were sufficient to
avoid liability under Title VII.

Because no genui ne i ssue of material fact exists with respect
to either of the theories advanced by Pfau in support of inposing
liability on the DCAA for Gonzales's alleged quid pro quo and
hostil e environnent sexual harassnent, the district court properly
entered sunmary judgnent in favor of the DCAA on Pfau's sexual

harassnent cl ai is.

11pf au contends that Gonzal es made one nore harassi ng st at enent
to her in July of 1993 when she took a business trip to Corpus
Christi. In deposition, she made the foll ow ng statenent:

He told me that if | ever needed himl could call himand
where was the location of nmy hotel room And | thought
that a pretty dangerous bunch of words for this guy to
use.

However, Pfau admtted in deposition that she believed that
this statenment nerely "bordered on harassnent." It certainly
does not create a fact issue as to the effectiveness of the
DCAA' s renedi al response.
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I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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