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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE M SAEL MEDI NA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

July 22, 1997

Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, G rcuit Judges.
PER CURI AM

Appel l ant Jose M sael Medina was convicted of obstructing
interstate comrerce and conspiring to do so, in violation of the
Hobbs Act. 18 U.S.C. 8 1951. The charges arose fromthe hijacking
and robbery of a delivery truck |oaded with conputer conponents.
Appel I ant appeal s his conviction and sentence. W affirm

Medi na appeal s the district court’s denial of his notion for
a newtrial. Anewtrial notion filed nore than seven days after
the jury’s verdict, as Medina s was, nmust be “based on the ground

of newly discovered evidence.” FEp. R CRM P. 33. Medi na



proffered “newy discovered evidence” that his trial counsel had
been constitutionally ineffective under the test articulated in
Strickland v. Washington, 466 U S. 668, 104 S.C. 2052, 80 L. Ed. 2d
674 (1984). The district court rejected this claimon the nerits,
findi ng that Medi na was not prejudi ced by defense counsel’s al |l eged
errors. Medina clains that this was an abuse of discretion. See
United States v. Freeman, 77 F.3d 812, 815 (5th Cr. 1996) (abuse
of discretion standard) (citation omtted). The governnent clains
t hat t he district court applied Strickl and correctly.
Alternatively, the governnent contends that under Fifth GCrcuit
case law, a new trial notion cannot be based on “newy discovered
evi dence” of trial counsel’s ineffectiveness.

We agree with the latter contention and need not consi der the
former. In this circuit, a Rule 33 notion, filed nore than seven
days after the verdict and prem sed on “new y di scovered evi dence,”
is an inproper vehicle for raising a claim of ineffective
assi stance of counsel. United States v. Ugal de, 861 F.2d 802, 807-
09 (5th Gr. 1988), cert. denied, 490 U S. 1097, 109 S. C. 2447,
104 L. Ed.2d 1002 (1989).

Because appel |l ant draws t he opposite conclusion from Ugal de,
it may be hel pful to reviewour opinionin that case. Ugalde filed
a notion for a newtrial nore than seven days after his conviction,
proffering two distinct types of “newly discovered evidence”
relating to his trial counsel’s performance. The first category
conprised facts which were known to Ugalde at trial, but whose

| egal significance he did not appreciate until afterward. GCting



the text of Rule 33 and several other circuits’ case | aw, we hel d:

Where, as here, the facts alleged in support of a notion

for a newtrial were wthin the defendant’s know edge at

the tinme of trial, such a notion may not be treated as

one in the nature of newly discovered evidence for

pur poses of Rule 33.
Ugal de, 861 F.2d at 806 (internal citations omtted). Ugal de has
been cited repeatedly for this proposition. See United States v.
Zuni ga- Sal i nas, 945 F.2d 1302, 1305 (5th Gr. 1991), aff’'d in part
and rev’'d in part on other grounds, 952 F.2d 876 (5th Cr. 1992)
(en banc); United States v. Seago, 930 F.2d 482, 489 (6th Cr.
1991); United States v. Lema, 909 F.2d 561, 565 (1st Cr. 1990);
United States v. MIller, 869 F.2d 1418, 1421 (10th Cr. 1989).

Medi na erroneously assunes that that when the facts underlying
an ineffective assistance claim are actually unknown to the
defendant at the tinme of trial, these facts constitute new evi dence
for purposes of Rule 33. This inference does not follow from our
first holding in Ugalde. Moreover, it is flatly contradicted by
our second holding in Ugal de: that even when the defendant |earns
facts bearing on counsel’s ineffectiveness after trial, he cannot
raise an ineffective assistance claimby filing a Rule 33 notion
based on “newl y di scovered evi dence.” See Ugal de, 861 F.2d at 807-
09. This is by far the magjority view of the circuits. United
States v. Stockstill, 26 F.3d 492, 497 n.9 (4th Gr. 1994)
(collecting cases), cert. denied, 513 U S. 941, 115 S. Ct. 345, 130
L. Ed. 2d 302 (1994).

I n explaining this second hol di ng, the Ugal de court enphasi zed

that new trial notions based on newy discovered evidence “are



di sfavored by the courts” and are granted only i f the defendant can
pass an “unusually stringent substantive test.” Ugalde, 861 F.2d
at 808 (citations omtted). Such notions are nost appropriate when
the newy di scovered evidence “goes directly to proof of guilt or
i nnocence.” 1d. at 807-08 (citations omtted). Qur circuit has
recogni zed exceptions to this general rule. For exanple, we have
al l oned Rul e 33 notions based on newly di scovered evi dence of jury
tanpering or Brady violations. ld. at 808, 809 (citations
omtted). However, we pointedly refused in Ugal de to carve out an
exception for clains based on newy di scovered evidence that trial
counsel was ineffective.! 1d. at 809.

Qur reasoning in Ugal de remai ns persuasive today. “Crim nal
procedure seeks results that are fair, final, and speedily
obt ai ned.” ld. at 807. The various procedural devices for
securing post-convictionrelief are all, to sone degree, exceptions
to the policy favoring finality. However, in the context of a new
trial notion, finality remains a paranount concern unless the
def endant can show that an injustice occurred. As explained:

[ T]he primary purpose of the newy discovered evidence

rule is to afford relief when, “despite the fair conduct

of the trial, . . . facts unknown at the trial” nake

clear that “substantial justice was not done.”

|d. at 807 (quoting United States v. Johnson, 327 U. S. 106, 112-13,

The court in Ugal de commented that no hardship would result from
its hol ding, inasnuch as Ugal de woul d fail the substantive test for
Rule 33 clains. W read this as dicta, rather than as a hol di ng on
the nmerits that Ugal de had failed to neet his burden under Rul e 33.
The court had already squarely held that no newtrial notion filed
nmore than seven days after the verdict could be based on “newy
di scovered evidence” of counsel’s ineffectiveness.
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66 S.Ct. 464, 466-67, 90 L.Ed. 562 (1946) (construing predecessor
to Rule 33)).

We enphasize finality in the context of Rule 33 because of our
confidence that, whatever facts were unknown at the tine of trial,
the trial itself was not fundanentally unfair. This is in marked
contrast to a federal habeas petition under 28 U S. C. § 2255, which
must be prem sed on a fundanental breakdown in the procedures
designed to assure a fair and reliable outcone in the district
court. As the Suprene Court has expl ai ned:

The high standard for newy discovered evidence clains

presupposes that all the essential elenents of a

presunptively accurate and fair proceedi ng were present

in the proceeding whose result is challenged. An

i neffective assistance claimasserts the absence of one

of the crucial assurances that the result of the

proceedingis reliable, sofinality concerns are sonewhat

weaker and the appropriate standard of prejudice should

be sonmewhat | ower.

Strickland, 466 U.S. at 694, 104 S.C. at 2068 (internal citation
omtted), quoted in Ugal de, 861 F.2d at 809.

Because a crucial element of a fair trial is absent when
defense counsel is constitutionally ineffective, the preferred
device for raising an ineffective assistance claimis a federa
habeas petition.2 “That mechanism rather than a newtrial, seens

best to accommpdate the interests in finality and fairness with

respect to ineffective assi stance of counsel clains.” Ugalde, 861

2A habeas petition has the further advantage of allowi ng the
devel opnent of a factual record regardi ng counsel’s effectiveness.
See, e.g., United States v. Krout, 66 F.3d 1420, 1435 (“Only in
that rare instance where the details of the attorney’s conduct are
‘“wel |l developed” in the record is such a claimproperly considered
on direct appeal.” (citation omtted), cert. denied, ---US ---,
116 S.Ct. 963, 133 L.Ed.2d 884 (1996).
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F.2d at 809. At any rate, raising an i neffectiveness clai mthrough
the nechanism of a new trial notion based on newly discovered
evidence is wholly inperm ssible. W therefore affirmthe district
court’s denial of Medina’s Rule 33 notion. W do so wthout
prejudice to Medina’s right to petition for federal habeas relief.

W also reject Medina' s contention that the district court
abused its discretion by admtting testinony regarding the victims
identification of Medina based on an array of photographs.
Finally, we reject Medina' s contention that the district court
clearly erred by refusing to reduce his sentence for his “m ni mal”
or “mnor” role in the offense. The governnent proved by a
preponderance of the evidence that Medina participated i n nunmerous
pl anni ng sessions, several abortive attenpts to carry out the
schene, and the actual hijacking and robbery.

Appel l ant’ s conviction and sentence are AFFI RVED



