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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-50733

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS

TERESA BYRD
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
June 23, 1997

Before JOLLY, DUHE, and EMLIO M GARZA, Circuit Judges.
DUHE, Circuit Judge:

Appel l ant Teresa Byrd chall enges her sentence inposed upon
revocation of her probation. For reasons that follow, we affirm
I

In 1994, Teresa Byrd pleaded guilty to distribution of
met hanphetamne, in violation of 21 US C 8§ 841(a)(1l). The
probation officer calculated her net offense |evel as 25 and her
crimnal history score as O (“zero”), resulting in an inprisonnent

range of 57-71 nont hs under the Sentencing Cuidelines. Pursuant to



US. S. G 8§ 5KL.1, however, the Governnent noved the district court
to depart downward fromthis range because of Byrd's cooperation in
arelated investigation. The court granted the notion and departed
downward to an offense level of 6, which yields an inprisonnent
range of 0-6 nonths. In lieu of inprisonnent, the court sentenced
Byrd to 5 years of probation. As part of the standard conditions
of probation, Byrd was prohibited fromusing controll ed substances
and forbidden fromassociating with convicted fel ons.

In 1996, Byrd's probation officer petitioned the court to
revoke Byrd's probation, asserting that her urine specinens had
tested positive for controlled substances and that she had
associated with convicted felons. After conducting a hearing, the
district court revoked Byrd' s probation, and pursuant to 18 U. S. C
8§ 3565 (West Supp. 1997)--the rel evant statute governing sentencing
upon revocation of probation--sentenced her to 57 nonths of
i nprisonnment. The court based Byrd’'s sentence on the pre-downward
departure guidelines range of 57-71 nonths, overruling Byrd' s
request to be sentenced within the post-departure range of 0-6
nont hs.

Byrd appeals the district court’s sentencing decision,
contending that the court erred in its decision to sentence her
within the pre-departure range of 57-71 nonths i nstead of the post-
departure range of 0-6 nonths. Byrd asserts first that application
of the current version of 18 U.S. C. § 3565, as anended in Sept enber
1994, to her resentencing violates the Ex Post Facto O ause. Under

the fornmer version of 8 3565, she insists, the court would have



been conpelled to base her sentence upon the 0-6 nonth range.
Alternatively, Byrd nmaintains that, even if application of the
current version of 8§ 3565 does not violate the Ex Post Facto
Cl ause, the sentence inposed upon probation revocation nust still
be within the 0-6 nonth range under the anended statute.
|1

The application of a crimnal |law violates the Ex Post Facto
clause only if: (1) the lawis retrospective, i.e., it applies to
events occurring before its enactnent, and (2) the I|aw

di sadvant ages the of fender affected by it. See MIller v. Florida,

482 U. S. 423, 430 (1987). A law is retrospective if it “changes
the legal consequences of acts conpleted before its effective

date.” Weaver v. Graham 450 U. S. 24, 31 (1981). Because Byrd

failed to rai se her Ex Post Facto contention in the district court,
and under Fed. R Cim P. 52(b), we may address her claimonly if
(1) there is an error, (2) the error is plain, and (3) the error

af fects substantial rights. See United States v. O ano, 507 U. S.

725, 732 (1993); United States v. Calverley, 37 F.3d 160, 162-64

(5th Cr. 1994) (en banc). |If all three conditions are satisfied,
we may exercise our discretionto correct the error, but only if it
“seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.” dano, 507 U S at 732 (internal
quotation marks omtted; alteration in original).

Assum ng, arguendo, that the 1994 anendnent to 8§ 3565
di sadvant ages Byrd, we nust determ ne whether Byrd' s acts were

conpl eted before the effective date of the Septenber 1994 anendnent



to 8 3565. This issue is sonewhat conplicated, for the conduct
underlying Byrd s conviction was conpleted in 1993 (well before the
effective date of the 1994 anmendnents) but the conduct underlying
the probation revocation did not occur until 1996 (substantially
after the effective date). If the 57-nonth sentence inposed upon
Byrd’'s probation revocation (pursuant to the anmended 8§ 3565)
constitutes the continuing |egal consequence of Byrd' s origina
conviction, then the Ex Post Facto Clause is inplicated because the
acts wunderlying the conviction did indeed occur before the
statute’'s effective date. If, however, the punishnent upon
revocation serves as an independent |egal consequence of Byrd's
probation violation, then the Ex Post Facto Clause is not
i nplicated because the acts underlying the revocation occurred

after the effective date. See United States v. Beals, 87 F.3d 854,

858 (7th Gr. 1996); United States v. Reese, 71 F.3d 582, 588 (6th

Cr. 1995), cert. denied, 116 S. C. 2529 (1996).

We are aware of only one circuit court opinion focusing on the
Ex Post Facto ram fications of an anendnent to a statute governing

probation revocation. See United States v. Fenale Juvenile, 103

F.3d 14, 17 n.7 (5th Gr. 1996). |In Fenale Juvenile, as here, the
def endant comm tted the underlying crinme before the 1994 anendnent
to 8 3565 but violated her probation after such amendnent. e
stated, albeit in dicta and wi thout explanation, that application
of 8§ 3565, as anended in 1994, does not violate the Ex Post Facto
Cl ause because the “acts which exposed the defendant to

resentenci ng under 8 3565 [i.e., the acts underlying the probation



revocation] occurred after the anendnent” to that statute. 1d. at
17 n. 7. Because the only court to face the instant issue has
concluded that there is no Ex Post Facto violation, we conclude
that, if there was error, it was not “clear,” “obvi ous,” or

“readily apparent.” See Calverley, 37 F.3d at 163; see al so 4 ano,

507 U.S. at 734.!
111
Havi ng concl uded that the district court did not conmt plain

error by resentencing Byrd under the anended version of 18 U S. C

Al t hough Byrd recogni zes that, aside from Fenmale Juvenile,
there is no case lawregarding this precise issue, she asserts that
the district court commtted plain error because it failed to
anal ogi ze this case to simlar situations involving amendnents to
st at utes governi ng revocati on of parol e and supervi sed rel ease. It
is true, as Byrd asserts, that a significant mgjority of the
circuits have held that application of anmended statutes governing
revocation of parole or supervised release violates the Ex Post
Facto cl ause when the conduct underlying the conviction occurred
bef ore anendnents to those statutes but the conduct underlying the
revocation occurred after the anendnents. For cases involving
parol e revocation, see, e.d., Geenfield v. Scafati, 277 F. Supp.
644 (D. WMass.) (three-judge court), aff’'d nem, 390 US 713
(1967); Beebe v. Phelps, 650 F.2d 774 (5th Cr. 1981). For cases
i nvol vi ng supervi sed rel ease, governed by 18 U S. C. § 3583, see
United States v. Beals, 87 F.3d 854 (7th Gr. 1996); United States
v. Meeks, 25 F.3d 1117 (2d GCr. 1994); United States v. Paskow, 11
F.3d 873 (9th GCr. 1993); United States v. Parriett, 974 F.2d 523
(4th Cr. 1992). But see United States v. Reese, 71 F.3d 582 (6th
Cr. 1995 (finding no Ex Post Facto problem in applying the
amended § 3583). The policy statenments of the Sentencing
Gui delines also suggest that violations of probation should be
treated as punishnent for the initial offense and not the conduct
for which probation was revoked. See U S.S.G, Ch. 7, Pt. A(3)(b).

Despite the foregoing, we decline to hold that the district
court’s error was plain. Wil e revocation of probation nmay be
cl osel y anal ogous to revocati on of parol e or supervised rel ease, we
cannot say that any possible error in failing to make such anal ogy
was so conspicuous that “the trial judge and prosecutor were
derelict in countenancing it, even absent the defendant’s tinely
assistance in detectingit.” United States v. Frady, 456 U S. 152,
163 (1982), quoted in Calverley, 37 F.2d at 163.

5



§ 3565, we now address whether the district court erred in
sentenci ng Byrd pursuant to the pre-downward departure range of 57-
71 nonths. W reviewthe legality of a crimnal sentence de novo.

United States v. Fonts, 95 F.3d 372, 373 (5th Gr. 1996).

When a defendant violates the conditions of probation by
possessi ng a control |l ed substance, the sentencing court is required
to “revoke the sentence of probation and resentence the defendant
under subchapter A to a sentence that includes a term of
i nprisonnent.” 18 U.S.C. 8§ 3565(b)(1) (West Supp. 1997). The
rel evant section in subchapter Adirects the court to consider “the
sent enci ng range established for . . . the applicabl e gui delines or
policy statenents.” 18 U.S.C. § 3553(a)(4)(B) (West Supp. 1997).
Byrd contends that it is unclear whether “the sentencing range
established for . . . the applicable guidelines” refers to the
gui delines range established before the downward departure or
whet her the phrase refers to the range after the departure.
Because of the alleged anbiguity, Byrd asserts that the “rule of
lenity” requires inposition of the shorter sentence, i.e., that
based upon the post-downward departure range.

Byrd draws support for her rule-of-lenity argunent frombUnited

States v. Granderson, 114 S. C. 1259 (1994). |In G anderson, the

Suprene Court anal yzed the resentenci ng opti ons avail abl e under the
pre-1994 version of 8§ 3565, which provided that a defendant who
vi ol ates probation by possessing a controlled substance shall be
resentenced “to not | ess than one-third of the original sentence.”

18 U.S.C. 8§ 3565 (Westlaw 1993). The dispute in G anderson




concerned the proper interpretation of the phrase *“original
sentence.” The Governnent argued that it referred to the term of
probation originally inposed upon the defendant (a period of 5
years), whereas the defendant maintained that it referred to the
gui delines inprisonment range that could have been inposed upon
conviction (a range of 0-6 nonths). The Court adopted the
defendant’ s position, reasoning that “where text, structure, and
history fail to establish that the Governnent’s position is
unanbi guously correct[,] we apply the rule of lenity and resolve
the anbiguity in [the defendant’s] favor. 1d. at 1267.

In the | ast footnote of the opinion, the Court al so di scussed,
indicta, application of the rule of lenity to a situation in which
the district court had departed downward from the guidelines to
i npose a sentence of probation--a situation very simlar to that
which we face today. The Court noted that in such a situation
upon revocation of probation, the proper sentence would be “the
maxi mum of a Gui delines range permtting a sentence of probation.”
Id. at 1269 n.15. Based on this footnote, Byrd argues that in the
instant case, the guidelines range permtting a sentence of
probation is a range of 0-6 nonths, i.e., her sentencing range
i nposed by the court after the downward departure. Although 8 3565
has since been anended, Byrd urges us to apply the rule of lenity
because she believes that the current phrasing, “the applicable
guidelines,” is just as anbiguous as the fornmer term “origina
sentence.” W disagree.

The textual difference between the current and former statutes



is significant. The former act was retrospective in that it
referred the sentencing court to a particular sentence actually and
previously inposed, i.e., the “original sentence” received by the
defendant. By contrast, the current act does not refer to a past
sentencing decision; rather, it directs the court to undertake a
new sentencing determnation based upon the “applicable
guidelines.” This difference is critical, for the retrospective
aspect of the forner statute was anbi guous insofar as there were
two different sentences that could be terned “original”: (1) the
potential guidelines inprisonment range and (2) the term of

probation actually inposed. See G anderson, 114 S. C. 1261-62,

1267. In 1994, however, Congress rectified the anbiguity by
elimnating the retrospectivity, and there is nothing anbi guous
about the directive to resentence a defendant pursuant to the
“applicable guidelines.” The dispute about whether the term
“applicable guidelines” refers to the pre- or post-dowward
departure range is irrelevant, for it refers to neither such range.
Instead, the termrefers to the sentencing guidelines thensel ves,
which are found in the U S. Sentencing Comm ssion Quidelines
Manual . The “applicabl e guidelines” include, but are not limted
to, those listed in: Chapter Two, dealing with the particular
of fense conduct; Chapter Three, concerning adjustnents for the
defendant’s role in the offense; Chapter Four, regarding the
defendant’s crimnal history; and, of course, Chapter Five,
concerning upward and downward departures. If the “applicable

guidelines” permt it--as they seemto in the instant case--the



sentencing court has discretion, upon resentencing follow ng
revocation of probation, either to depart downward or not to depart
at all. In no way, however, do the applicable guidelines conpe
the court to depart downward.

This interpretation is perfectly reasonable and does not
suffer fromthe “linguistic anomalies” that pronpted the Suprene

Court to apply the rule of lenity in G anderson. See 114 S. . at

1264-65. Wen undertaking the initial sentencing determ nation, a
district court has discretion whether to grant or overrule the
governnent’s notion for downward departure. A district court
should have the sane discretion upon revocation of probation,
especi ally when confronted wth a def endant who has fail ed to abi de
by the conditions of probation.?
|V
For the foregoing reasons, we AFFIRM Byrd’' s sentence.

AFFI RVED.

2 Finally, our conclusion is supported by the |egislative
hi story, sparse though it may be. Even before the Suprene Court
deci ded G anderson, sone nenbers of Congress sought to anend § 3565
because the anmended statute woul d nmake:

consistent the punishnment for unlawful possession of a

controlled substance . . . by requiring consideration of the
nature and seriousness of the violation, and other relevant
considerations, instead of arbitrarily varying the sanction

according to the length of the initially inposed term of
pr obati on.
139 Cong. Rec. S2151 (daily ed. Feb. 25, 1993) (statenent of Sen.
Thurnond). This statenent supports our holding in that it directs
a court to reevaluate the length of punishnment based upon factors
relevant to the crine, instead of |ooking retrospectively to the
| ength of the original sentence.



