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District of Texas.

Bef ore SM TH, BARKSDALE and BENAVI DES, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Al an Robi nson appeal s the dism ssal of his conplaint for |ack
of subject matter jurisdiction and, in the alternative, forum non
conveniens ("f.n.c."). W reverse in part, vacate in part, and
remand.

| .

In 1983, Robinson, an English citizen and resident, hel ped
found Croydon Cable Television Limted ("CCTV'), one of the first
cable franchises in England. Robi nson owned only a mnority
interest in the conpany; most of CCTV's funding canme from
Cablevision UK Limted ("CUK"), a Florida |[imted partnership.

CCTV and CUK forned a partnership known as the Croydon Cabl e
Joint Venture ("CCIV"). In 1989 CUK was sold to United Artists

Cable ("UAC'), an Anerican corporation. CUK's new owner



re-registered it as a Colorado partnership and renaned it the
United Artists Partnership ("UAP"). CCJV was dissolved and
reformed, wth UAP taking the fornmer CUK's place in the
part ner shi p.

Robi nson al so owned a majority interest in the predecessor to
United Artists Communications (London South) PLC ("United
Artists"), the English holding conpany for the cable franchise
licenses that CCTV and the CCJV needed to do business. Prior to
the key events in this case, he sold this interest to TCI/US West
Cabl e  Communi cati ons, I nc., ("TC/US West"), a Col orado
corporation. He retained, however, a separate 3.85% interest in
United Artists that, through United Artists'S 25%participation in
CCTV, effectively gave him his mnority interest in the latter
entity.

Soon after the sale of CUK to UAC, disagreenents ensued
bet ween Robi nson and Ji m Dovey, the UAC executive in charge of the
conpany's English cable interests. Dovey tried to persuade
Robi nson to trade his interest in CCTV for a non-voting interest;
Robi nson refused. In late 1989, Robi nson brought suit in England
against United Artists and three other English defendants, all of
whom Robi nson al | eges were either directly or indirectly controlled
by Tele Communications, Inc. ("TClI"), and U S. Wst, Inc. ("U S
West"), two Anerican corporations.

The parties to the | awsuit began settl enent negotiati ons that
Robi nson all eges were directed from Denver, Col orado, by TC and

US Wst. During the negotiations, TCl and U S. Wst forned



Tel eWest Conmuni cations PLC ("Tel eWest"), an English corporation
consi sting of a nunber of English cable franchises in which the two
conpani es had majority interests.

By the fall of 1993, the state of affairs was this: Robinson
owned a 3.85%interest in United Artists. United Artists was a 25%
participant in CCTV, which by this time had changed its nane to the
London South Joint Venture ("LSJV'). The majority of United
Artists's stock was held by TCl, U S. Wst, or conpanies controll ed
by the two (such as TCI/US West, which Robinson alleges was "the
mere shell conpany or "designee' of United Artists"). Robinson was
a thorn in the side of TCl and U S. West, or at least of the
entities they controll ed. They wanted him out and were in the
process of negotiating what it would cost.

Robi nson alleges that in April 1993, he spoke on the phone
wth Gary Bryson, a U S. Wst executive in Denver. Bryson told
Robi nson that U S. Wst wanted to settle the English lawsuit and
that, to that end, Robinson should negotiate with his subordinate,
St ephen Davidson, TeleWst's new finance director. Robi nson
alleges that his negotiations wth Davidson proceeded with the
under st andi ng that Davi dson was acting on Bryson's authority. He
clains, for exanple, that Davidson frequently indicated that he
needed approval on certain matters from Denver. Robi nson al so
clains that in Septenber 1993, Davi dson phoned hi mfrom Denver and
requested that docunents be faxed to himat that |ocation.

After |engthy negotiations, Robinson and Davi dson reached a

settlenment. According to Robinson, the agreenent was that he woul d



sell TCI/US West his United Artists shares in exchange for two
paynents, one to occur at the tine the shares were signed over and
one to occur later. The immediate paynent was to give Robinson
£790, 360 in cash. The second paynent was to occur within thirty
days of the first of three triggering events: (1) the listing of
United Artists (or any direct or indirect holding conpany) on the
I nternational Stock Exchange i n London or any ot her st ock exchange;
(2) the sale of a controlling interest in United Artists; or (3)
t he passage of Decenber 31, 1999. Robi nson nmaintains that the
interest he retained in this second paynent was a security within
the nmeaning of U S. securities |aws.

If the triggering event turned out to be the first of these,
a merchant bank would be required to do a valuation of the LSJV,
and Robi nson woul d be paid according to a specified formula based
on the val uati on. Robinson alleges that his primary concern during
the negotiations was that he be paid the full value of his
i nterest. To that end, he says, he liked this schene, because
Davidson told him the valuation used for conputing his paynment
woul d be the sane one used in preparation for the stock offering.
Thus, because it would be in TCI/US West's (and, therefore, in TCl
and U S. West's) interest to get a high valuation, he would be
protected froman artificially | ow estinate.

Robi nson got his £790,360 as prom sed. I n Novenber 1994,
Tel eWest purchased the assets of TC/US Wst, including United
Artists and the LSJV. The next day, Tel eWest stock was offered for
sale on both the London Stock Exchange and the NASDAQ The stock



was mar ket ed throughout the United States.

In preparation for its initial public offering, TeleWst
requested a valuation from Kleinwrt Benson ("KB"), an English
mer chant bank, and Kl ei nwort Benson of North Anerica ("KBNA"), its
Anmerican counterpart. For purposes of its representations to the
public, KB valued the conpany at $540, 000,000. Robinson alleges
that under the fornula in the settlenent agreenent, this valuation
woul d have nmade his retained interest worth $9, 000, 000.

Unfortunately for Robi nson, however, Tel eWest instructed KBto
prepare a second and separate val uation for purposes of determ ning
the value of his stock under the settlenment agreenment. According
to Robinson, the letter instructing KB to prepare this second
valuation was drafted by, and faxed from U S West's |egal
departnment. Fromthere, he clains, it went to Tel eWest, which in
turn sent the letter to KB on TCI/US West's |etterhead. KB
conduct ed t he second val uati on, whi ch when plugged into the formul a
resulted in a value of zero for Robinson's stock.

In Decenber 1995, Robinson filed suit in federal court,
alleging two rule 10b-5 causes of action,®! RICOclains, and vari ous
state law clains. Hs first rule 10b-5 claim is that the
defendants nmade an untrue statenment of a material fact in
connection with Robinson's sale of his stock to them in violation
of rule 10b-5(2); the second is that the defendants enployed a
device, schene, or artifice to defraud himin connection with the

sale of his securities, in violation of rule 10b-5(1).

'See 17 C.F. R § 240. 10b-5.



The defendants filed notions to dismss based on |ack of
subject matter jurisdiction, |lack of personal jurisdiction,
i nproper venue, and f.n.c. Robinson requested |eave to conduct
di scovery on the jurisdictional issues, which the district court
denied. On June 12, 1996, the court dism ssed the case for |ack of
subject matter jurisdiction and, in the alternative, for f.n.c.

.

Robi nson contends that the dismssal for |ack of subject
matter jurisdiction was erroneous for four independent reasons:
(1) The district court ignored Robinson's all egations that Tel eWest
and the other English defendants were controlled by Anerican
entities such as TCl, U S Wst, and Bryson; (2) the letter
instructing KB to perform a second valuation of the LSIJV was
witten by, and sent from the |egal departnent of U S. Wst, an
Ameri can corporation; (3) the defendants' schene utilized the
NASDAQ an Anerican stock exchange, to defraud him and (4) the
district court reached 1its conclusion on subject matter
jurisdiction without allow ng Robi nson di scovery, notw thstanding
the fact that it resolved factual disputes raised by the parties
conflicting affidavits. As we find the second of these argunents
di spositive, we need not consider the others.

A
In general, we review a dism ssal for |ack of subject matter

jurisdiction de novo, using the sane standard as applied by the



district court.?2 Dismissal is proper only when "it appears certain
that the plaintiffs cannot prove any set of facts in support of
their claimwhich would entitle themto relief."® A court nmay base
its disposition of a notion to dismss for |ack of subject matter
jurisdiction on (1) the conplaint alone; (2) the conplaint
suppl enented by undisputed facts; or (3) the conplaint
suppl enmented by undisputed facts plus the court's resolution of
di sputed facts.* Were, as here, the district court has relied on
the third of these bases and has made jurisdictional findings of
fact, those findings are reviewed for clear error. WIIlianson v.
Tucker, 645 F.2d 404, 413 (5th Cr. My 1981).
B

Robi nson's allegations require us to confront the rather
nebul ous i ssue of the extent to which the Anerican securities | aws
may be applied extraterritorially. The Securities Exchange Act of
1934—+the legislation on which Robinson's rule 10b-5 clains are
based—+s expressly intended

to require appropriate reports, to renove inpedi nents to and

perfect the nechanisns of a national market system for

securities and a national system for the clearance and

settlenent of securities transactions and the saf eguardi ng of
securities and funds related thereto, and to inpose

2McAl lister v. Federal Deposit Ins. Corp., 87 F.3d 762, 765
(5th Cr.1996); \Whatley v. Resolution Trust Corp., 32 F.3d 905,
907 (5th Cir.1994).

3Saraw Partnership v. United States, 67 F.3d 567, 569 (5th
Cir.1995) (internal quotations omtted) (quoting Hobbs v. Hawkins,
968 F.2d 471, 475 (5th Cir.1992)).

“Yncl an v. Departnent of the Air Force, 943 F.2d 1388, 1390
(5th Gr.1991); MG Inc. v. Geat W Energy Corp., 896 F.2d 170,
176 (5th G r.1990).



requi renments necessary to nake such regulation and contro

reasonably conplete and effective, in order to protect

interstate commerce, the national credit, the Federal taxing

power, to protect and nake nore effective the national banking

system and Federal Reserve System and to insure the

mai nt enance of fair and honest markets in such transactions.
15 U S. C 8§ 78b. Section 10(b) of the Exchange Act, under which
rule 10b-5 was pronulgated, forbids "any person, directly or
indirectly, by the wuse of any neans or instrunentality of
interstate commerce or of the mails" fromusing "any manipul ative
or deceptive device" prohibited by the SEC "in connection with the
purchase or sale of any security.” 15 U S.C § 78j. "Interstate
commerce" is defined as "trade, comerce, transportation, or
comuni cation anong the several States, or between any foreign
country and any State, or between any State and any place or ship
outside thereof." 15 U S.C. 8§ 78c(a)(17). The act vests excl usive
jurisdiction to adjudicate suits brought under 8§ 10(b) in the
federal district courts. 15 U. S.C. § 78aa.

As many previous courts have noted, however, with one snal
exception the Exchange Act does nothing to address the
circunstances under which Anerican courts have subject matter
jurisdiction to hear suits involving foreign transactions.® That
excepti on, a provision governing those who conduct an

extraterritorial "business in securities," see 15 U. S. C. § 78dd(b),

does not apply in this case, as none of the parties is alleged to

°See, e.g., MCG 896 F.2d at 173; Itoba Ltd. v. LEP G oup
PLC, 54 F.3d 118, 121 (2d Cir.1995), cert. denied, --- U S ----,
116 S.Ct. 703, --- L.Ed.2d ---- (1996); Zoelsch v. Arthur Andersen
& Co., 824 F.2d 27, 29-30 (D.C Cr.1987); Bersch v. Drexel

Firestone, Inc., 519 F.2d 974, 993 (2d Cr.1975).
8



have conducted a "business in securities" anywhere.?®

This court is thus faced with the task, as we previously have
termed it, of "fill[ing] the void" created by a conbination of
congressional silence and the growh of international comrerce
since the Exchange Act was passed in 1934. MG 896 F.2d at 173.
The courts that have previously addressed this probl emhave created
two basic tests for subject matter jurisdiction: the "conduct”
test, which in essence asks whether the fraudul ent conduct that
forms the alleged violation occurred in the United States, and the
"effects" test, which asks whether conduct outside the United
States has had a substantial adverse effect on American investors
or securities markets.’ Either may independently establish
jurisdiction. As Robi nson does not argue that jurisdiction is
predi cated on adverse effects, however, we need concern oursel ves
only with the conduct test.?®

The circuits are divided as to precisely what sort of
activities are needed to satisfy the conduct test, although al
agree that it is based on the idea that Congress did not want "the

United States to be used as a base for nmanufacturing fraudul ent

8Cf. Schoenbaum v. Firstbrook, 405 F.2d 200, 207-08 (2d
Cir.1968), overruled on other grounds, 405 F.2d 215 (2d G r. 1968)
(en banc).

'See, e.g., Leasco Data Processing Equip. Corp. v. Maxwell,
468 F.2d 1326, 1334-37 (2d G r.1972) (discussing conduct test);
Schoenbaum 405 F.2d at 206-08 (discussing effects test).

8See Merrell Dow Pharmaceuticals Inc. v. Thonpson, 478 U.S
804, 809 n. 6, 106 S.Ct. 3229, 3233 n. 6, 92 L.Ed.2d 650 (1986)
("Jurisdiction may not be sustained on a theory that the plaintiff
has not advanced.").



security devices for export, even when these are peddled only to
foreigners.” 1T v. Vencap, Ltd., 519 F.2d 1001, 1017 (2d
Cir.1975). The nore restrictive position—that the donestic conduct

must have been "of material inportance” to or have "directly
caused" the fraud conplained of—+s followed in the Second and
District of Colunbia Grcuits.?

The discussion in Psinenos is perhaps the nost conplete
statenent of the test. \Wuere (as here) the alleged fraud is in
connection with a sale of securities to a foreigner outside the
United States, the federal securities laws apply only if acts or
cul pable failures to act within the United States directly caused
the plaintiff's |l oss. Psinenos, 722 F.2d at 1045 (quoti ng Bersch,
519 F.2d at 993). Thus, "foreign plaintiffs' suits under
anti-fraud provisions of the securities laws [wll] be heard only
when substantial acts in furtherance of the fraud were conmtted
wthin the United States”; activities that are "nerely
preparatory” will not support jurisdiction in and of thensel ves.
|d. at 1045-46 (citing Vencap, 519 F.2d at 1018). The District of

Col unbia G rcuit has expressly adopted the Second Grcuit's casel aw

inthis regard. See Zoelsch, 824 F.2d at 33.1%°

°See Itoba, 54 F.3d at 122; Psi menos v. E.F. Hutton & Co.,
722 F.2d 1041, 1045-46 (2d Cir.1983); 1T v. Cornfeld, 619 F.2d
909, 918-21 (2d Cr.1980); Bersch, 519 F.2d at 993; Leasco, 468
F.2d at 1335-37; Zoelsch, 824 F.2d at 31-33.

Sonme courts, including the District of Colunbia Circuit in
Zoel sch, have suggested that the Second Circuit's test requires al
el emrents of the alleged fraud to have occurred donestically. See
Zoel sch, 824 F.2d at 31 ("The Second Circuit's rule seens to be
that jurisdiction will lie in American courts where the donestic
conduct conprises all the elenents ... necessary to establish a

10



The Third, Eighth, and Ninth Grcuits, in contrast, generally
require sone | esser quantumof conduct.!! To the extent that these
cases represent a common position, it appears to be that the
donesti c conduct need be only significant to the fraud rather than
a direct cause of it.?1?

The remaining circuits, including ours, do not appear to have
taken sides in this debate.® Only two Fifth Crcuit cases have

ever addressed the subject. In United States v. Cook, 573 F. 2d 281

vi ol ation of section 10(b) and Rule 10b-5...."); Continental Gain
(Australia) Pty. Ltd. v. Pacific QO lseeds, Inc., 592 F.2d 409, 418
(8th Gr.1979) (sane). As we intimated in MCG 896 F.2d at 174-75,
this is a bit of an overstatenent: A close exam nation of the
Second Circuit's caselaw reveals that the real test is sinply
whet her materi al donestic conduct directly caused t he conpl ai ned- of
| oss. See, e.g., Psinenos, 722 F.2d at 1046; Cornfeld, 619 F.2d
at 920-21. Because the Zoel sch court correctly stated this

standard, Zoelsch, 824 F.2d at 30-31, we assune that its

speculation as to what the rule "seens to be" is a sinple
m sreadi ng of the cases that was not intended to work any sort of
inplicit change in the substantive law. |In any case, the Zoel sch

court explicitly adopted the Second Circuit's test for
jurisdiction, id. at 33, and thus cannot reasonably be read to have
fashi oned a new rul e.

HUSEC v. Kasser, 548 F.2d 109, 114 (3d Cir.1977); Conti nental
Grain, 592 F.2d at 420-21; Travis v. Anthes Inperial, Ltd., 473
F.2d 515, 524 (8th Cir.1973); Butte Mning PLCv. Smth, 76 F.3d
287, 290-91 (9th Cr.1996); Gunenthal GrbHv. Hotz, 712 F.2d 421,
424-25 (9th Cir.1983).

12See Kasser, 548 F.2d at 114 (holding that the test is whether
"at least sone activity designed to further a fraudul ent schene
occurs within this country"); Continental Gain, 592 F.2d at 421
(hol di ng t hat jurisdiction lies wher e def endant s used
instrunmentalities of interstate commerce and their "conduct in the
United States was in furtherance of a fraudul ent scheme and was
significant with respect to its acconplishnment"); Gunenthal, 712
F.2d at 425 (expressly adopting the Continental Gain test).

13The Seventh Circuit has applied the conduct test to suits
brought under the Commobdity Exchange Act w thout distinguishing
between the conpeting positions. See Tamari v. Bache & Co.
(Lebanon) S.A L., 730 F.2d 1103, 1107-08 (7th G r.1984).

11



(5th Gr.1978), we rejected a jurisdictional challenge to a
conviction stemmng from a Ponzi schene that victim zed foreign
investors but involved Anmerican securities and a considerable
degree of donestic conduct. Finding the schene "so far within the
jurisdiction of the Anerican courts as to give us little pause,”" we
deferred for another day the "puzzling questions posed by [ ]
transactions with only a marginal United States nexus." |d. at
283. Simlarly, in MCG 896 F.2d at 174-75, we nerely noted the
exi stence of the circuit split.

We adopt the Second Circuit's test as the better reasoned of
the conpeting positions. Federal courts are courts of limted
jurisdiction, and we therefore view the debate anong the circuits
agai nst the background that |egislation, "unless a contrary intent
appears, is neant to apply only within the territorial jurisdiction
of the United States." Foley Bros. v. Filardo, 336 U S. 281, 285,
69 S. . 575, 577, 93 L.Ed. 680 (1949). This is not to suggest
that | egislation may never be applied to foreign conduct if it does
not explicitly evidence such intent; as every court that has
considered the issue before us has acknow edged, under sone
circunstances it can and should be so applied.! Rather, we nean
only to note that the presunption against extraterritorial
application informs our choice between the Second Circuit's
restrictive test and the nore expansive standard applied by the

Third, Eighth, and Ninth Grcuits.

4See, e.g., Leasco, 468 F.2d at 1334; Schoenbaum 405 F.2d
at 206; see also Tamari v. Bache & Co. (Lebanon) S.A L., 730 F.2d
1103, 1107 n. 11 (7th Cr.1984).

12



What |ittle gui dance we can glean fromthe securities statutes
i ndi cates that they are designed to protect Anerican investors and
mar kets, as opposed to the victins of any fraud that sonehow
touches the United States. See 15 U.S.C. § 78b; Zoelsch, 824 F. 2d
at 31-32. To broaden our jurisdiction beyond the m ni numnecessary
to achieve these goals seens unwarranted in the absence of an
express |legislative conmand. See Zoel sch, 824 F.2d at 32.

Mor eover, as the Zoel sch court pointed out, id. at 32-33, the
results in Kasser and Continental Gain are based nore on policy
considerations than on the | anguage of the securities statutes or
the Suprene Court's teachings on extraterritoriality.® W agree
with the Zoel sch court's view that Kasser and Continental Gain's
policy argunents for expanding federal jurisdiction "may provide
very good reasons why Congress should anmend the statute but are
| ess adequate as reasons why courts should do so." Zoelsch, 824
F.2d at 33.

C.
Wth the Second Circuit's test in mnd, then, we return to
Robi nson's contention that the instruction letter sent fromU. S
West's legal departnent to KB via TeleWst was sufficiently
significant conduct to support subject matter jurisdiction.

Al t hough the district court acknow edged that the instruction

15See Kasser, 548 F.2d at 116 ("Froma policy perspective, and
it should be recogni zed that this case in a large neasure calls for
a policy decision, we believe that there are sound rationales for
asserting jurisdiction.") (footnote omtted); Continental Gain,
592 F.2d at 421 ("W frankly admt that the finding of subject
matter jurisdiction in the present case is largely a policy
decision.").

13



letter caused the valuation of which Robinson conplains, it
concluded that "this lone nmailing, an event occurring nonths after
the all egedly fraudul ent inducenent, cannot justify the heaving of
an entire cause of action, all else of which involves materi al
conduct occurring in England, across the Atlantic Ccean."”

We disagree. As a threshold matter, it is not the case that
all the other conduct material to the case occurred in England,
al though certainly nost of it did. Robinson's allegation—which at
this stage of the proceedings we nust take as true—+s that the
entire schene was directed and controlled fromthe United States by
TCl and U S. West. Mre inportantly, the "lone nmailing" of the
instruction letter from the United States was one of the key
events—+f not the key event—+n the all eged schene to defraud.

The heart of Robinson's claimis that the defendants duped hi m
into selling his stock by telling him there would be only one
val uation. Regardless of whether it constitutes the totality of
the alleged fraud, it is self-evident that the act of requesting
t he second val uation was a substantial act in furtherance of the
schene. The instruction letter was nore than nerely preparatory—t
directly triggered the injury of which Robinson now conplains.
This is a sufficient basis for subject matter jurisdiction, and we
accordingly reverse the dism ssal of the case on this ground.

L1,
Robi nson also contends that the district court erred in
finding that, in the alternative, his suit should be dism ssed for

f.n.c. He has three argunents inthis regard: (1) that thereis no

14



evidence that an English forumis available; (2) that the district
court inproperly conducted the public and private interest tests
for f.n.c.; and (3) that the district court failed to include a
return jurisdiction clause in its judgnent of dismssal. The
burden of showing f.n.c. rests with the defendants, and we review
a district court's determ nation for abuse of discretion.?®
We address Robinson's third contention first. Relying on Air
Crash and Baris v. Sulpicio Lines, Inc., 932 F.2d 1540 (5th Gr.),
cert. denied, 502 U S. 963, 112 S.C. 430, 116 L.Ed.2d 449 (1991),
appeal after remand, 74 F.3d 567 (5th Cir.1996), vacated and
district court judgnent aff'd. by an evenly divided court, 101 F. 3d
367 (5th Gr.1996) (en banc), cert. denied, --- US ----, 117
S.C. 1432, 137 L.Ed.2d 540, and cert. denied, --- US ----, 117
S.C. 1460, 137 L.Ed.2d 564 (1997), Robinson argues that the
failure to include a return jurisdiction clause in an f.n.c.
di sm ssal constitutes a per se abuse of discretion. He is correct.
As the en banc court stated in Air Crash,
If the district court decides that the [public and private
interest factors] favor trial in a foreign forum it nust
finally ensure that a plaintiff can reinstate his suit in the
al ternative forumw t hout undue i nconveni ence or prejudi ce and
that if the defendant obstructs such reinstatenment in the
alternative forum that the plaintiff my return to the
Ameri can forum

Air Crash, 821 F.2d at 1166; see also Baris, 932 F.2d at 1551-52.

The return jurisdiction clause is part of a l|arger set of

I'n re Air Crash Disaster Near New Ol eans, Louisiana, 821
F.2d 1147, 1166 (5th G r.1987) (en banc), vacated on ot her grounds
sub nom Pan Am Wrld A rways, Inc. v. Lopez, 490 U S. 1032, 109
S.C. 1928, 104 L.Ed.2d 400 (1989), opinion reinstated on other
grounds, 883 F.2d 17 (5th G r.1989) (en banc).

15



measures needed "to ensure that defendants will not attenpt to
evade the jurisdiction of the foreign courts,”™ which may also
i nclude "agreenents between the parties to litigate in another
forum to submt to service of process in that jurisdiction, to
wai ve the assertion of any |limtations defenses, to agree to
di scovery, and to agree to the enforceability of the foreign
judgnent." Baris, 932 F.2d at 1551. Although neither A r Crash
nor Baris provides step-by-step guidance as to what conbi nati on of
t hese neasures nust be inplenented, Baris unm stakably indicates
that the failure toinclude areturn jurisdiction clause is a fatal
error. ld. At a mininum then, the district court's ruling on
f.n.c. nmust be vacated and remanded for the inplenentation of a
return jurisdiction clause.

We address Robinson's renmaining contentions in the interest
of judicial econony. Drawi ng on our cases that require the foreign
forumto be both avail able and adequate, e.g., id. at 1549, his
first argunent is that the defendants have failed to nake the
requi site show ng that England is an avail able forum That is, he
argues, there is no evidence to indicate that an English forumis
avai l able, as the defendants failed to present evidence that the
case and the parties can cone wthin the jurisdiction of an Engli sh
court. See Air Crash, 821 F.2d at 1165. 1In conjunction wth this,
he asserts that the fact that TCl and U S. West have attenpted to
escape personal jurisdiction in Texas by arguing that they do not
do business here indicates that they will likely make simlar

argunents in Engl and.

16



The def endants, however, point to the uncontroverted affidavit
of M chael John Brindle, QC., an English barrister, regarding the
English courts' jurisdiction over the parties and clains in this
case. According to M. Brindle, when one party to a fraudul ent
conspiracy is English, any alleged co-conspirators outside the
court's ordinary jurisdiction may be joined as "necessary or proper
parties" under Oder 11 of the Rules of the Suprene Court of
Engl and and Wales. W do not think the district court abused its
discretion in relying upon this testinony to find that an English
forumis available. As we stated in Baris, 932 F.2d at 1551, it is

within the court's discretion to determ ne what neasures it nust

inplement so as "to ensure that defendants will not attenpt to
evade the jurisdiction of the foreign courts.” So long as this
general requirenent is net, we will not take issue with the manner

in which the district court has chosen to conply with it.
Robi nson al so argues that there is insufficient evidence in
the record to support the district court's findings on the private
and public interest tests. Wth sone deference to the plaintiff's
choice of forum the private interest factors that the court nust
consi der include
the rel ative ease of access to sources of proof; availability
of conmpul sory process for attendance of unwilling, and the
costs of obtaining attendance of wlling, W tnesses;
probability of view of prem ses, if view would be appropriate
to the action; and all other practical problens that make
trial of a case easy, expeditious and i nexpensive. There may
al so be questions as to the enforcibility [sic] of a judgnment
if one is obtained.

Air Crash, 821 F.2d at 1162 (quoting GQulf QI Corp. v. Glbert, 330

U S. 501, 508, 67 S.Ct. 839, 842, 91 L.Ed. 1055 (1947)). \Wen the
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private interest factors do not weigh in favor of dismssal, the
court nust also consider "the admnistrative difficulties flow ng
from court congestion; the local interest in having localized
controversies resolved at hone; ... the avoidance of unnecessary
problenms in conflicts of law, or in application of foreign |aw
and t he unfairness of burdening citizens in an unrelated forumw th
jury duty." Id. at 1162-63 (citing Gulf G1l, 330 U S. at 508-09,
67 S.Ct. at 842-43).

Nothing in the record persuades us that the district court
abused its discretion in this regard. Robinson and Davi dson are
English citizens who reside in England. Tel eWest is an English
corporation, and Kleinwort Benson an English nmerchant bank. Wth
the exception of TG, US Wst, and the allegation that they
controlled and directed English entities fromthe United States,
everything in this case is grounded in England. Certainly nothing
suggests that the cause should be tried in Texas (as opposed to
Col orado, the place where TClI and U S. Wst are alleged to have
orchestrated the fraud).

Robi nson protests that many of the potential wtnesses are
| ocated in the United States and that certain types of discovery
available to himhere will not be available in England. G ven the
enor nous scope of discovery permtted under Anerican |aw, we have
little doubt that he is correct about this. The argunent, however,
is in essence an attack on the quantum of the defendants' proof in
the district court rather than on its substance, a basis on which

we are highly reluctant to find an abuse of discretion. W
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therefore conclude that the district court did not err in deciding
that this case belongs in England, and accordingly we remand with
instruction to reinstate the dism ssal follow ng the inclusion of
a return jurisdiction clause.

For the foregoing reasons, we REVERSE the dism ssal for |ack
of subject matter jurisdiction, VACATE the determnation as to
f.n.c., and REMAND with instruction to dismss follow ng the

addition of a return jurisdiction clause to the judgnent.
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