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PER CURI AM

I n Decenber, 1990, Chuck Harl an pl eaded guilty to one count of
conspiracy to distribute nethanphetam ne, in violation of 21 U S. C
88 841 and 846, and one count of using and carrying a firearm
during and in relation to a drug trafficking offense, in violation
of 18 U S.C. 8§ 924(c). The district court sentenced Harlan to 63
months inprisonment on the narcotics count and 60 nonths
i nprisonment on the firearms count, to run consecutively as
required by 8§ 924(c).

After an unsuccessful appeal and the district court's deni al
of Harlan's notion to vacate his sentence, Harlan now appeal s the
district court's denial of his subsequent notion, under 28 U S. C
§ 2255, to vacate his 8§ 924(c) conviction in light of the Suprene
Court's decision in Bailey v. United States, --- US ----, 116

S.C. 501, 133 L.Ed.2d 472 (1995). Section 924(c) inposes



liability for using or carrying a firearmduring and inrelationto
a drug trafficking offense. Although Bailey did restrict the scope
of the "use" prong of 8 924(c) by requiring "active enpl oynent" of
the firearm that decision left the "carry" prong of 8§ 924(c)
unnodi fied. See Bailey --- U S at ----, 116 S.C. at 509 ("The
“carry' prong of 8 924(c)(1l), for exanple, brings sonme offenders

who would not satisfy the "use' prong within the reach of the
statute."); accord United States v. Muscarello, 106 F.3d 636, 638
(5th G r.1997) ("Bailey does not alter our prior precedent
anal yzing the "carrying' facet of 8§ 924(c), at |east when the gun
is possessed in a notor vehicle."), cert. petition filed, 65
U S L.W 3728 (Apr. 18, 1997) (No. 96-1654). The district court
properly applied Fifth Grcuit precedent regarding the "carry"
prong of § 924(c); therefore, we affirm the district court's
denial of Harlan's § 2255 noti on.

In the factual basis to Harlan's guilty plea, the governnent
stated that, on May 14, 1990, Harl an delivered approximately 215
grans of nethanphetam ne to an undercover officer and that, upon
Harl an's arrest, officers found two sem automati ¢ handguns in the
trunk of his car, including a .32 caliber sem automatic handgun.
The factual basis for Harlan's guilty plea stated that five days
before his arrest, Harlan "advi sed the [undercover] officer that he
carried a handgun in his car to protect hinself should one of his

drug deals go wong." Furthernore, after reading the factual basis



in court, the prosecutor asked Harlan, "As to the weapons that were
found in your vehicle, isn't it true that you had told the officer
earlier that those were, that you had carried weapons for your

protection?" Harlan replied, "Yes, sir. The factual basis al so
stated that police found either one or several .32 caliber bullets
in Harlan's pockets, and an additional 22.4 grans of
met hanphet am ne inside Harlan's car.
Anal ysi s
The factual basis for Harlan's quilty plea adequately

supports his conviction under the "carry" prong of 8 924(c)(1). 1In
Muscarell o, this Court held that:

When, as here, the defendant know ngly possesses a firearmin

a notor vehicle and uses the vehicle during the comm ssion of

the underlying crinme, then as a natter of lawthe firearmis

carried during a drug-trafficking offense for purposes of 8§

924(c).
106 F.3d at 639. This Court held that the factual basis for a
defendant's guilty plea, which stated that the defendant possessed
and carried a | oaded firearmin the glove conpartnent of his truck
for protectioninrelationto drug trafficking of fenses, adequately
supported the defendant's conviction under the "carry" prong of §
924(c)(1). 1d. at 638-39. Simlarly, here, the factual basis for
Harlan's guilty plea states that, a few days prior to his arrest,
Harl an told the undercover officer that he "carried a handgun in

his car to protect hinself should one of his drug deals go wong."

In addition, in open court, Harlan admtted telling the undercover



officer that he kept the firearns in his car for that purpose.
Accordingly, as in Miscarello, the evidence in the present case
supports Harlan's conviction wunder the "carry" prong of 8§
924(c)(1).

Harl an's conviction under 8 924(c)(1) was proper because he
transported a firearmin relation to a drug transaction. It does
not matter that the firearns at i ssue were in the trunk of Harlan's
car. Muscarell o pointed out that "the fact that the glove
conpartnent was | ocked does not prevent conviction." 1d. at 639.
The sanme holds true if the firearmis in the trunk, as 8 924(c) is
not so narrow as to require that the firearm be "imediately
accessible" to the defendant in order to convict.

Al t hough sone courts have held that the "carry" prong of §
924(c) requires that the firearmbe "i mredi ately accessi ble" to the
defendant, see United States v. Ceveland, 106 F.3d 1056, 1065-68
(1st Cir.1997) (discussing apparent circuit split), imediate
accessibility is not the test in the Fifth Crcuit. Recently, in
United States v. MPhail, 112 F. 3d 197 (5th Cr.), rehearing en
banc denied, 119 F. 3d 326 (5th G r.1997), this Court held that the
fundanental elenment of carrying a weapon for purposes of the
“carry" prong of 8 924(c)(1) is actual transportation of the weapon
inrelation to the drug transaction. 112 F.3d at 199; see also
United States v. Thonpson, 122 F.3d 304, 307 (5th G r.1997)

(""[Clarry' in 8 924(c)(1) involves noving or transporting the



firearmin sone fashion, or bearing the firearm upon one's person
in sone way. It is clear that "carry' connotes nore than nere
possession."). MPhail nore specifically held that placing a gun
in a car and then driving to another |ocation constitutes
"carrying" for purposes of 8§ 924(c)(1). | d. As MPhai
specifically describes the conduct which forns the basis of
Harlan's 8 924(c)(1) conviction, that conviction satisfies the
requi renents for conviction under the "carry" prong of §8 924(c)(1).
Al t hough this Court has held that nere possession of a firearmin
the hone or el sewhere is insufficient to support a conviction, see,
e.g., United States v. Tolliver, 116 F.3d 120 (5th Gr.), cert.
denied, Sterling v. United States, --- U S ----, 118 S .. 324, --
- L.Ed.2d ----, 1997 WL 592674 (1997) Harlan's case is obviously
di sti ngui shabl e because he did actually transport the firearm
Concl usi on

Here, as in Muscarello, the factual basis for the defendant's
guilty plea establishes that the defendant know ngly possessed and
transported a firearmin a notor vehicle during the comm ssion of
a drug trafficking crine. The factual basis al so establishes that
Harl an carried the firearns in his car for protection in case one
of his drug deals took a turn for the worse, thereby satisfying §
924(c)'s requirenent that the defendant carried the firearns "in

relation to" the drug trafficking offense. 18 U.S.C. 8§ 924(c).

The district court properly found that Bailey did not affect the



“carry" prong of 8 924(c) and correctly applied Fifth Grcuit |aw
in denying Harlan's notion to vacate his conviction. Accordingly,
we hereby AFFIRM the district court's decision bel ow

AFF| RMED.



