REVI SED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50508

PEDRO MUNI Z,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

May 20, 1997
Before SM TH, BARKSDALE, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Pedro Muni z, proceeding in forma pauperis, appeals the deni al
of his petition for wit of habeas corpus. W vacate the district
court’s certificate of probable cause (“CPC’) and remand the entire
case to allowthe district court to deci de whether a certificate of
appeal ability (“COA”), specifying which issues warrant review,

shoul d i ssue.



In February 1986, Miniz was convicted of capital nurder and
sentenced to death for the 1977 nurder and rape of a college
st udent . See Muniz v. Texas, 851 S.W2d 238, 242-43, 246 (Tex.
Crim App. 1993). After Mini z unsuccessfully sought state habeas
review, he filed a federal habeas petition, raising twenty-two
claims for relief. The district court denied the wit in a
conpr ehensi ve, 101-page opinion on June 6, 1996, and a few days

| ater granted Muniz a CPC.

1.

Prior to the enactnment of § 102 of the Antiterrorism and
Ef fective Death Penalty Act (“AEDPA’) of 1996, Pub. L. No. 104-132,
110 Stat. 1214, 1217-18 (1996) (codified at 28 U.S.C. § 2253), a
habeas petitioner had to receive a CPCto appeal. See 28 U.S.C A
§ 2253 (West 1994). Section 2253, as anended by the AEDPA, now
requires the petitioner to receive a COA and this requirenent
applies to petitioners who did not receive a CPC prior to April 24,
1996, the effective date of the AEDPA. See Drinkard v. Johnson, 97
F.3d 751, 755-56 (5th Cr. 1996), cert. denied, 117 S. C. 1114
(1997).

The standard for obtaining a COA is the sanme as for a CPC
See id. at 756. There is, nonetheless, at |east one significant
di fference: A COA, unlike a CPC, nust “indicate which specific

i ssue or issues satisfy the showing required . . . .7 28 U S C



§ 2253(c)(3).1

The district court, acting before we deci ded Dri nkard, granted
Muniz a CPC that did not specify which issues, if any, warrant
appel l ate review. This CPC does not conply with 8§ 2253(c¢)(3) and,
therefore, is insufficient to vest jurisdiction in this court.
Requiring the state to respond to Miniz’'s appeal wthout the
benefit of knowi ng which issues are worthy of appeal “would
nullify this newy anended section by transform ng the application
for a COA into an appeal on the nerits.” Lucas v. Johnson, 101

F.3d 1045, 1046 (5th Cr. 1996) (per curian

L1l
We nust determ ne whet her we shoul d deci de oursel ves whet her
a COA should issue or, instead, should remand to the district
court.? First, we turn to the text of FED. R AppP. P. 22(b), as
amended by § 103 of the AEDPA. Rule 22(b) states:

L' Alinited exception applies where the petitioner presented only one issue
to the district court. |In such a case, we do not require the technicality of
speci fying that |one issue. See Else v. Johnson, 104 F.3d 82, 83 (5th Gr. 1997)
(per curiam (on reconsideration).

2 W previously ordered the state to file a brief addressing whether, and
on whi ch issues, a COA should issue. At the time we issued this briefing order,
it would have been inprudent to remand, as this court had not deci ded whet her
district courts have the power to issue COA's. Conpare 28 U S.C. 8§ 2253(c) (1)
(“Unless a circuit justice or judge issues a certificate or appealability, an
appeal may not be taken . . . .”) with FED. R App. P. 22(b) ("“[T]he district
j udge who rendered the judgnent shall either issue acertificate of appealability
or state the reasons why such a certificate should not issue.”). W now know
that district courts have the power to issue COA's. See Else, 104 F.3d at 83;
accord United States v. Asrar, 108 F. 3d 217, 218 (9th Cir. 1997) (order); Houchin
v. Zavaras, 107 F.3d 1465, 1468-69 (10th Cir. 1997); Lozada v. United States, 107
F.3d 1011, 1015-16 (2d G r. 1997); Lyons v. Chio Adult Parole Auth., 105 F.3d
1063, 1067-73 (6th Cr. 1997), cert. denied, 65 U.S.L.W 3648 (U S. May 12, 1997)
(No. 96-1461); Hunter v. United States, 101 F.3d 1565, 1573-83 (11th Gr. 1996)
(en banc), cert. denied, 65 U S.L.W 3648 (U S. May 12, 1997) (No. 96-1443).

3



If an appeal is taken by the applicant, the district
judge who rendered the judgnent shall either issue a
certificate of appealability or state the reasons why
such a certificate should not issue. The certificate or
the statenent shall be forwarded to the court of appeals
with the notice of appeal and the file of the proceedi ngs
inthe district court. |If the district judge has denied
the certificate, the applicant for the wit nay then
request issuance of the certificate by a circuit
j udge.

A district court nmust deny the COA before a petitioner can request

one fromthis court. The rule contenplates that the district court

will nake the first judgnent whether a COA should issue and on
whi ch issues, and that the circuit court will be informed by the
district court’s determnation in its own decisionmaking. Cf

Lyons, 105 F.3d at 1076 n. 18 (“The Rul e does not, however, give us
the authority to correct a faulty certificate sua sponte.”).

Second, deciding the COA issue ourselves risks inconsistent
adj udi cation. Conceivably, we m ght decide that none of Miniz's
clains for relief “make[s] a substantial showi ng of the denial of
a constitutional right,” and deny the COA. Yet, the district court
presumably nust have found that at |east one of his clains neetS
this standard, or it would not have issued the CPC. It would be
ironic, in other words, if the district court’s failure to
anticipate Drinkard resulted in Muniz’s losing his right to appeal.

Third, we are cognizant of the district court’s superior
famliarity with this habeas petition. Its considerabl e experience
wth this case should allowit accurately to determ ne which i ssues
satisfy the COA requirenent.

Finally, we note that two of our sister circuits have taken
the sane action in alnost identical situations. See Porter .
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Graml ey, No. 96-2205, 1997 W 202199, at *3 (7th Cr. Apr. 25
1997); Lyons, 105 F. 3d at 1076 & n.18. Therefore, we concl ude that
when a district court issues a CPC or COA that does not specify the
issue or issues warranting review, as required by 28 U S C
8§ 2253(c)(3), the proper course of actionis toremand to allowthe
district court to issue a proper COA if one is warranted.?

The CPC is VACATED, and this matter is REMANDED for further

consi deration, as we have directed.

3 Al'though we assune the district court will issue a COA we do not intend
to bind the court’s hands. Recent caselaw, especially our holding that the
standards of review contained in 8 104 of the AEDPA apply to pending habeas
petitions, see Drinkard, 97 F.3d at 764-66, may lead the district court to
reconsider its earlier decision



