IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50803

CLI FTON EUGENE BELYEU,
Peti ti oner- Appel | ant,

ver sus

GARY JOHNSQON, Director, Texas
Departnent of Crim nal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

April 22, 1996

Bef ore H G3 NBOTHAM JONES, and DeMOSS, Circuit Judges.
PER CURI AM

The state appeals an Order entered by the United States
District Court vacating an order of execution entered by the state
court on March 19, 1996, setting the execution of difton Eugene
Bel yeu for April 22, 1996. W are not persuaded that there was any
federal stay of state proceedings in place when the state trial
judge set the new execution date. We vacate the order of the

district court.



I
The federal district court by Oder filed Decenber 14, 1992:

ORDERED that Petitioner’s WMtion for Stay of
Execution is GRANTED. It is further

ORDERED t hat Petitioner’s execution date for
Decenber 17, 1992 is STAYED until further Oder of this
Court.

This court affirmed the district court’s denial of habeas

relief by opinion filed October 11, 1995, Belyeu v. Scott, 66 F. 3d

535 (5th Cir. 1995). On Novenber 14, 1995, we denied Belyeu's
petition for rehearing and suggestion for rehearing en banc. Qur
mandat e i ssued on Novenber 21, 1995. Belyeu never requested any
stay from this court pending the filing of his petition for
certiorari.

On February 15, Bel yeu petitioned for wit of certiorari. The
Suprene Court denied Belyeu' s petition of certiorari on April 15,
1996. The state district judge had, in the interim on March 19,
1996, set the present execution date now set for April 22, 1996.

On March 22, 1996, petitioner noved the state court to
wthdraw the execution date contending that the stay of the
Decenber 17, 1992 execution issued by the Federal District Court on
Decenber 14, 1992 remained in effect on Mirch 19, 1996 and
prohibited the trial court fromsetting a new date of execution
relatedly, petitioner argued that the petition for certiorari had
not been acted upon by that tine.

I

Petitioner first contends that the district court’s stay O der

had not been lifted when the state trial judge i ssued a new warrant
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of execution. Second, that Belyeu's attorneys were not given
notice of the hearing at which the April 22, 1996, execution date
was set, and finally that the matter was then pending before the
Suprene Court.

The district court was persuaded of all three reasons,
including the assertion that “petitioner has the constitutiona
right to have his attorneys present at any hearing in which he is
a party.”

1]

We doubt that a prisoner has the constitutional right to be
present when a state trial judge sets the date for execution.
Nei t her Bel yeu nor the federal district court identifies the source
of this <constitutional right beyond citation to the Sixth
Amendnent. The order of execution of March 19, 1996 recites that
Bel yeu was present and represented by court-appoi nted counsel when

t hat order was entered. See McKenzie v. Day, 57 F.3d 1461, n. 20

at 1470 (9th Cr. 1995). That Bel yeu was present with court-
appoi nted counsel aside, Belyeu, through his present counsel,
requested the state court to withdraw the order, and it refused.
Gven its mnisterial character, this post-entry appearance was
adequate to neet any due process rights Bel yeu may have had. The
setting of the date for execution is not a critical part of the
sentenci ng proceedi ngs, but is rather a mnisterial act

i npl ementing the judgnent earlier entered.



|V

The princi pal argunent attenpts to i nvoke the rule that under
Title 28 U.S.C. 8§ 2251, any proceedings in state court while there
is an extant federal stay are void. The federal district court’s
stay order did not unanbiguously stay all proceedings in state
court, and we are |loathe to read a stay order as expansively as
petitioner would have it. W need not dance that |ine, however,
because the United States District Court’s stay order was not in
effect after the mandate of this court issued on Novenber 21, 1995.

Lanbert v. Barrett, 159 U S. 660 (1895). Whatever jurisdictionthe

district court may have had over matters “in aid of the appeal”,

see Jankovi ch v. Bowen, 868 F.2d 867, 871 (6th CGr. 1989), ended at

| east, when our nmandate issued. The Suprene Court issued no stay
because Bel yeu requested no stay, and because no date of execution
threatened its review O course, absent “a significant
possibility of reversal . . .,” a stay pendi ng consi deration of the
petition for wit of certiorari would not have been granted.

Barefoot v. Estelle, 103 S.Ct. 3383, 3396 (1983).

The Order of the district court vacating the date of execution

of April 22, 1996 is VACATED



