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UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-40760

JAMES BEATHARD,
Peti ti oner- Appel | ant,

VERSUS

GARY JOHNSQON, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

May 26, 1999

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

. MOTI ON FOR CERTI FI CATE OF PROBABLE CAUSE

Appel l ant-Petitioner Janmes Beathard (“Beathard”) seeks a

Certificate of Probable Cause! to appeal the district court’s grant

This case is governed by the standards for federal collateral
review of state court convictions that applied before the habeas
corpus statutes were anended by the Antiterrorism and Effective
Death Penalty Act of 1996 because Beathard s federal habeas corpus
petition was filed before the effective date of the act. See Lindh
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of summary judgnent in favor of Respondent Gary Johnson (“the
State”) in Beathard' s federal wit of habeas corpus attacking his
Texas capital nurder conviction. W grant the Certificate of
Probabl e Cause to Appeal. See Barefoot v. Estelle, 463 U S. 880,
893 (1983). Because both Beathard and the State have briefed and
argued the nerits of Beathard' s appeal, we proceed directly to
di sposition of the appeal.
1. FACTS AND PROCEDURAL HI STORY

On March 4, 1985, Beathard was convicted for the capital
mur der of Marcus Lee Hathorn in the course of burglary after a jury
trial in the 258th Judicial D strict Court of Trinity County,
Texas. The jury affirmatively answered the two speci al sentencing
i ssues submtted pursuant to former Tex. CRM Proc. CobE ANN. 8
37.071(b) (West 1984), and the state trial court assessed Beat hard’s
puni shment at death. The Texas Court of Crim nal Appeals affirned
the conviction and sentence on direct appeal. See Beat hard v.
State, 767 S.W2d 423 (Tex.Crim App. 1989).

Beathard filed an application for wit of habeas corpus in
state court, pursuant to Tex. CRM Proc. CooE ANN. § 11.07 (West
1984), which was denied by order dated May 26, 1993. On COctober
17, 1994, Beathard filed an application for federal habeas corpus
relief pursuant to 28 U.S.C. 8§ 2254. The district court granted

summary judgnent for the State, denying that application. e

v. Murphy, 521 U.S. 320 (1997).



affirm
A. Beathard's trial

The following version of the facts was developed by the
evi dence, including co-defendant Gene Hathorn, Jr.'s ("“Hathorn”)
testinony, at Beathard's trial.

Beat hard becane friends with his acconplice, Gene Hathorn
Jr., when they were enpl oyed as psychiatric security technicians at
Rusk State Hospital in Rusk, Texas. |In January 1984, Beathard | eft
Rusk State Hospital and enrolled in classes at Stephen F. Austin
University in Nacogdoches, Texas. Cene Hathorn, Jr. supplied
Beat hard, now unenpl oyed, wth small quantities of marijuana and
cocaine to sell for a commssion. During the spring and sumer of
1984, they spent many evenings together, often discussing Cene
Hat horn, Jr.'s desire to kill his father, stepnother, and half-
br ot her .

Gene Hathorn, Sr., his wife, Linda Hathorn and son Marcus
Hathorn lived in a trailer on eight acres in rural Trinity County,
Texas. In 1983, Gene Hathorn, Sr. received a $150, 000 settl enent
on an injury claim Gene Hathorn, Jr. decided to kill his famly
out of aninobsity over a borrowed truck and because he believed he
woul d i nherit the settlenent noney. Gene Hathorn, Jr. described to
Beat hard his plan to conmt “the perfect nurder,” which required an
acconplice who could provide a false alibi. The plan included

| eaving clues to convince the police that the famly had been



killed during a burglary by “a bunch of drug crazed niggers.”

In July 1984, Gene Hathorn, Jr. offered to give Beathard a
$12,500 share of the expected inheritance to help him nurder his
famly. Beathard agreed to do it because he needed the noney to
pay off a child support arrearage.

On Cctober 9, 1984, Gene Hathorn, Jr. and Beathard | eft Rusk
at 3:00 p.m in a borrowed Dodge Colt. Gene Hathorn, Jr. supplied
three nurder weapons, ammunition, gloves, sone Negroid hairs
gat hered from a barber shop and sone butts of cigarettes that had
been “snoked by bl ack people.” The two nen went to the library at
Stephen F. Austin University and stopped at other public places to
create an alibi. They then drove to a rural area to do sone target
practice with the sawed-of f shot gun.

After nightfall, they arrived at Gene Hathorn, Sr.'s trailer
house. GCene Hathorn, Jr. fired the shotgun through a picture
w ndow, hitting Gene Hathorn, Sr. and Marcus Hathorn. Beat har d
entered through the back door and shot all three victine with a
pistol. Gene Hathorn, Sr. was then shot in the head with arifle.
They planted the Negroid hairs and cigarette butts at the crine
scene and stole several itens, including sonme guns, a video
cassette recorder and the famly's van. The van was driven to a
near by African American community and abandoned. The other stol en
items and two of the murder weapons were dunped into a river.

Beathard returned to his girlfriend' s house at approximately
12:30 a.m on Cctober 10, 1984. Beathard was wearing overalls and
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was visibly upset. Al t hough | aw enforcenent officers requested
t hat Beathard produce the overalls several days later, they were
never recovered.

Beathard testified at the guilt-innocence stage of his trial
that he was present at the scene of the murders, but that he was
tricked into being there and that he hid outside while GCene
Hat horn, Jr. fired all of the shots.

B. Gene Hathorn, Jr.'s trial

CGCene Hathorn, Jr. was separately tried, convicted and
sentenced to death for nurdering his father in the course of a
burglary. Hathorn's testinony at Beathard's trial was read to the
jury at his own trial and Hathorn repeated the identical story on
the witness stand. Hathorn clained that he only fired one shot at
his father through the wi ndow and t hat Beat hard repeatedly shot the
three victins in the house, stole their property and planted the
fal se clues to deceive the police. Wen Trinity County District
Attorney Joe Price (“Price”) cross-exam ned Hathorn at Hathorn's
trial, he accused Hathorn of being the inside man whil e Beathard
fired the shotgun through the wi ndow fromoutside the trailer.

C. Beathard's Motion for New Tri al

Beathard filed an out-of-tine notion for a new trial after
Hat horn was convi cted and sentenced to death, while his own direct
appeal was pending. Hathorn testified at the evidentiary hearing

on Beathard’s notion for new trial that Beat hard was not invol ved



in the murder of his famly, giving a version of the facts that
supported the version of events given by Beathard at Beathard's
trial. The trial court denied Beathard's out-of-tinme notion for
new trial from the bench w thout making any findings of fact or
concl usi ons of |aw.

D. State Habeas Proceedi ng

Beathard filed a petition for habeas corpus in state court,
setting out nunerous clains for relief. On August 29, 1991, the
trial court conducted an evidentiary hearing on Beathard's state
habeas application, limted to Beathard's clains that his first
attorney, Hulon Brown (“Brown”), had a conflict of interest that
adversely affected his performance and that Price, the prosecutor,
knowi ngly failed to correct Hathorn's fal se testi nony at Beat hard's
trial. The trial court issued witten findings of fact and
concl usions of |law, but made no recommendation to the Texas Court
of Crimnal Appeals concerning whether Beathard was entitled to
habeas corpus relief.

The trial court found that Brown w thdrew shortly after he
becane aware of the <conflict of interest growng out of
representing both Beathard and Hathorn. Concerning Hathorn's
allegedly false testinony at Beathard's trial, the trial court
found that Price took three different positions about the roles
t hat Beat hard and Hat horn played in the nurders: 1) Price argued at

Beathard's trial that Beathard “entered the trailer and killed the



famly while Hathorn remained outside;” 2) Price argued at
Hathorn's trial that Hathorn probably entered the trailer and
killed his famly while Beathard renmai ned outside; and 3) at the
state habeas hearing, Price took the position that Beathard fired
one shot through the wi ndow at Hathorn's father with a shotgun and
both nmen fired shots inside of the house. The trial court found
that Beathard “probably was the person who fired the first shot
fromoutside the trailer into the head of Gene Hathorn, Sr., with
t he shotgun.”

The Texas Court of Crimnal Appeals held that all of
Beathard's clainms for relief were without nerit in a one page
order. Two judges dissented wi thout witten opinion.

E. Federal Habeas Proceeding

The district court denied Beathard's requests for discovery
and a federal evidentiary hearing and, finding no genuine issue of
material fact, granted the State's notion for summary judgnent.
Beat hard appeal ed.

[11. 1 SSUES PRESENTED

Beat hard presents nine issues in his request for certificate
of probabl e cause to appeal:

1. \Wiether a federal evidentiary hearing on Beathard’' s

attorney conflict of interest claimis nmandatory because

the state courts did not resolve material questions of

fact about the credibility of witnesses who testified at

the state court hearing on that claim

2. \Wether Beathard is entitled to habeas relief on his
attorney conflict of interest claim because t he



prosecutor told the jury that his first |lawer was the
sane “crooked” attorney who intended to have him give
perjured testinony in his co-indictee’ s fraudul ent civil
ri ghts case.

3. Wiether a federal evidentiary hearing on Beathard s
claim that the prosecutor knowngly wused his co-
indictee’s false testinony about their roles in the
murder is mandatory under the first Townsend v. Sain,
372 U.S. 293 (1963), circunstance because the state
courts did not decide whether the prosecutor had
know edge of the lie.

4. \Vether a federal evidentiary hearing on Beathard’ s
unexhausted Brady v. Maryland, 373 U. S. 83 (1963), claim
is mandatory because the state courts did not resolve a
credibility contest between his trial counsel and the
district attorney about whet her the excul patory st at enent
of a prosecution wtness was suppressed.

5. Wiether a federal evidentiary hearing on Beathard s
Ggliov. United States, 405 U S. 150 (1972), claimis
mandatory because the state courts did not resolve
mat eri al questions of fact about the claimat the state
court hearing.

6. Whet her Beathard is entitled to discovery on his
Gglio claim

7. Whether the federal district court erroneously
granted the State’s notion for summary judgnent of five
of Beathard’'s clains wi thout obtaining arelevant part of
the state court record.

8. Whet her the trial court’s refusal to instruct the
jury that no adverse inference could be drawn from
Beathard’s decision not to testify at the punishnent
stage of his trial was not harnl ess.

9. Whet her the prosecutors urged the jury to draw an
unconstitutional adverse inference from Beathard's
decision not to testify at the punishnment stage of his
trial.

Beathard's seven substantive clains have been properly

exhausted. At the direction of this court, the State filed a reply



brief focusing on Points of Error Three and Five.
| V. DI SCUSSI ON

A. Attorney conflict of interest

1. Background and district court ruling

Beat hard was arrested for the triple nurder of the Hathorn
famly on Novenber 3, 1984. Beathard retained attorney Hul on Brown
on Novenber 5, 1994. Brown had been representing Hathorn for
several nonths in two separate crimnal charges and a civil rights
action against the local police departnent. Brown did not
represent Hathorn in connection with the instant nurder charges.
Beat hard was indicted ten days | ater, on Novenber 15, 1985. Brown
realized that Beathard and Hat horn had antagoni stic positions and
therefore ceased to represent Beathard when he was indicted.
However, because he had never nmade a notice of appearance in the
case, he never filed a notion to wthdraw. Beathard then retained
David Sorrels, who represented hi mthroughout the remai nder of the
trial proceedings. Beathard asserts that Brown’s representation of
Hat horn in the unrelated matters created a conflict of interest
which resulted in ineffective assi stance of counsel during the ten
days he represented Beathard and infected the entire trial.

A petitioner claimng ineffective assistance of counsel nust
denonstr at e:

first . . . that counsel’s performance was deficient.

Thi s requi res show ng t hat counsel nade errors so serious

that counsel was not functioning as the “counsel”
guar ant eed t he def endant by the Si xth Anrendnent. Second,



t he defendant nust show that the deficient performnce
prejudi ced the defense. This requires show ng that
counsel’s errors were sSo serious as to deprive the
defendant of a fair trial, a trial whose result is
reliable. Unl ess a defendant nakes both showi ngs it
cannot be said that the conviction or death sentence
resulted in a breakdown of the adversarial process that
renders the result unreliable.
Strickland v. Washi ngton, 466 U. S. 668, 787 (1984). In sone cases,
prejudice in ineffective assistance of counsel clains is presuned.
“One such circunstance is present when counsel is burdened by an
actual conflict of interest.” Beets v. Collins, 986 F.2d 1478
1483 (5th Cr. 1993). However, in the context of these
proceedi ngs, when a claim of ineffective counsel in based on an
all eged conflict of interest, “a defendant who rai sed no objection
at trial nust denonstrate that an actual conflict of interest
adversely affected his |l awer’s performance.” Cuyler v. Sullivan,
446 U.S. 335, 348 (1980).

The district court identified the proper legal inquiry,
reviewed the proceedings of the evidentiary hearing held in state
court and concluded: 1) Brown was not aware of a conflict of
interest until Beathard was indicted for capital nurder; 2) Brown
becane aware that Hathorn and Beat hard had antagoni stic positions
only after Beathard gave several conflicting statenents against
Brown’s advise, at which tine Brown withdrew, 3) there is no
evi dence that Brown gave advice inconsistent wth Beathard' s best

interests and Brown’ s representati on of Beathard was not adversely

af fected by any conflict. Based on these conclusions, the district
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court held that Brown's representation did not anount to
i neffective assistance of counsel.

2. Denial of Federal Hearing

(Point of Error 1)

Beathard’'s first point of error urges this court to reverse
the summary judgnent entered in favor of the State because he was
entitled to, but was denied, an evidentiary hearing in federa
court on his ineffective assistance of counsel claim W will
reverse for a federal evidentiary hearing if we find 1) that
Beat hard has al |l eged facts that would entitle himtorelief if they
were true, see Perillo v. Johnson, 79 F.3d 441, 444 (5th Gr.
1996); 2) there is sone basis in the record to conclude that such
facts are disputed, see Koch v. Puckett, 907 F.2d 524, 530 (5th
Cr. 1990); and 3) the nerits of the factual dispute were not
resolved in the state hearing. See Townsend v. Sain, 372 U S. 293,
313 (1963)(the first Townsend situation in which a federal
evidentiary hearing is nmandatory).

Beat hard contends that the state court, although presented
wth the question, did not decide when Brown becane subjectively
aware of his actual conflict of interest. The state habeas trial
court found that “Brown withdrew from representing M. Beathard
shortly after learning that there was a conflict.” Ex parte
Beat hard, Wit. No. 22, 106-01, at 5-6 Texas Court of Crimna

Appeal s, May 3, 1993 (unpublished). Beathard contends that this
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finding of fact is equivalent to no finding because it is too
indefinite and that the state court should have found that Brown
knew about the conflict on Novenber 5, 1984, after his first
nmeeting wth Beathard. Further, Beathard argues that he is
entitled to an evidentiary hearing to establish that Brown chose to
forego certain defense strategies as a result of his conflict of
interest, and to explore whether the prosecutor would have been
receptive to a plea bargain during Brown's ten days of
representation but for the fruits of Brown’s conflict.

Beat hard’ s clai mfails because he has not asserted facts that,
if established, entitle himto relief. See Perillo, 79 F.3d at
444, Assumi ng that Brown had an actual conflict of interest
begi nni ng on Novenber 5, 1984, Beathard has not pleaded facts that
nmeet the adverse effect prong of Cuyler. See Cuyler, 466 U. S at
348. “[T]o show adverse effect, a petitioner nust denonstrate that
sone plausi bl e defense strategy or tactic m ght have been pursued
but was not, because of the conflict of interest.” See Perillo v.
Johnson, 79 F.3d 441, 449 (5th Cr. 1996). Beathard proposes in
thi s appeal four defense strategies that were not pursued: 1) Brown
failed to advise Beathard to try to nmake a deal to testify agai nst
Hat horn; 2) Brown did not stay in the roomwhile District Attorney
Price interrogated Beathard on Novenber 5, 1984; 3) Brown did not
adequately prepare Beathard to testify in the grand jury on

Novenber 14, 1984; and 4) Brown did not interview Hat horn about the
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murders during his ten day representati on of Beat hard.

It is undisputed that, during the ten days between arrest and
i ndi ctment, Brown gave sound advice to Beathard (do not talk to the
| aw enforcenent authorities, but if you choose to nake a statenent,
tell the truth) which Beathard ignored. It is also undisputed that
Beathard told conflicting stories to Brown, to the police and to
the grand jury during this tinme period. G ven the specific
circunstances of Brown’ s representation, including Beathard s
refusal to followhis counsel’s advise, his lying, the short w ndow
of time Brown renmined involved in Beathard' s representati on and
the pre-indictnment stage of the proceedi ngs, we do not find that
Beat hard has denonstrated any plausible alternative defense
strategy or tactics that m ght have been pursued, but were not, due
to Brown’s conflict of interest. We therefore do not find it
necessary to remand this case to district court for further
evidentiary devel opnent.

3. Guilt by association with Brown

(Point of error 2)

Beathard, in his second point of error, contends he is
entitled to habeas corpus relief even wthout an evidentiary
heari ng because Brown’s conflict of interest left the jury with the
inpression that Beathard was guilty sinply because of his
association with Brown. Evidence admtted during Beathard' s tri al

establi shed that Beathard was involved as a witness in the civil
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case Brown had filed for Hathorn, that Hathorn believed Brown was
“crooked” and ”"noney hungry,” and that Beathard net with Brown
during the early stages of the capital nurder prosecution.

It is well established that the governnent may not attenpt to
prove a defendant’s guilt by showing that he associates wth
“unsavory characters.” See United States v. Singleterry, 646 F.2d
1014, 1018 (5th Gr. Unit A June 1981)(finding plain error where
the prosecutor asked the defendant whether he associated wth
felons). Quilt-by-association evidence is excludable because it
| acks relevance or is unduly prejudicial. See United States v.
Pol asek, 162 F.3d 878, 884 n.2 (5th Gr. 1998). Normally, rulings
concerning the admssibility of evidence are entrusted to the
di scretion of the trial court, see id. at 883, and such errors do
not rise to the level of constitutional violations. Beat hard
does not attenpt to argue that the evidence was i nadm ssible due to
relevance or undue prejudice, but rather that he received
i neffective assistance because the evidence rai ses the specter of
guilt sinply by his association with Brown. Beathard cites no
authority, and we are aware of none, for the proposition that when
the allegedly unsavory person with whom one associated is one's
lawer, that |awer’s assistance is per se constitutionally

ineffective.? This contention is without nerit.

2Beat hard cites Dawan v. Lockhart, 31 F.3d 718 (8th Cr. 1994),
to support his argunent. In that case, Dawan’s attorney also
represented a co-defendant who inplicated Dawan in a robbery and
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B. Prosecutor’s Use of Co-indictee’ s Fal se Testinony

1. Which man entered the trailer?

(Point of Error 3)

Beat hard urges this court to reverse the summary judgnent for
the state and remand for a federal evidentiary hearing on his claim
that the prosecutor knowingly failed to correct Hathorn's false
testinony at Beathard' s trial. In his third point of error,
Beat hard al | eges that his Fourteenth Anendnent right to due process
of law was violated when Hathorn testified that Beathard was the
“Iinside man” during the nurders and prosecutor Price not only
failed to chall enge him but al so argued this version of the facts
tothe jury in closing argunent in spite of Price’s personal belief
t hat Beat hard was the “outside man.”

The record fromBeathard’ s trial reveals that the jury heard
Beathard’'s version of the facts (that he remai ned outside, while

Hat horn went into the trailer) and Hathorn’s version of the facts

then entered a plea bargain. That attorney continued to represent
Dawan, offering the co-defendant’s testinony (contradictory to his
prior statenent) to exonerate Dawan. The prosecutor cross-exam ned
the co-defendant, vilifying the still-nutual attorney. The Eighth
Crcuit held that Dawan had shown actual conflict and adverse
effect, sufficient under Cuyler to nerit habeas relief on the basis
of ineffective assistance of counsel. Dawan is factually and
| egal Iy distinguishable fromthe present case. Beathard was only
briefly associated with Brown, and Brown never represented Hat horn
inthis case. Further, the statenents at issue had nothing to do
with Brown’s decisions in Beathard s case. Further, the Eighth
Circuit’s grant of relief was based on a classic conflict-and-
adverse-effect analysis of the ineffective assistance of counsel
claimrather than an “associ ati on-w t h-unsavory-characters” claim
For these reasons, we do not find it persuasive.
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(that Hathorn shot through the w ndow and Beathard entered the
trailer.) Price presented essentially the same two versions of the
facts at Hathorn’s trial, with the exception that he cross-exam ned
Hat horn concerning whether or not he entered the trailer, rather
than presenting Beathard' s live testinony to that effect. Hathorn
denied it, and stuck to his story presented in Beathard' s trial

Price’s questions do not anmount to evidence. Beathard enphasizes
the fact that Price adopted one theory of the case in closing
argunent at Beathard's trial and a different theory in closing
argunent at Hathorn's trial. Agai n, closing argunents are not
evi dence. Mor eover, a prosecutor can naeke inconsistent argunents
at the separate trials of codefendants w thout violating the due
process clause. See Nichols v. Scott, 69 F.3d 1255, 1274 (5th Cr

1995). Beathard’s due process claimis prem sed on the Fourteenth
Amendnent’s prohibition against the knowing use of perjured
testinony. See Gglio v. United States, 405 U. S. 150 (1972). The
record does not support such a claim Price had two live
eyewi tnesses to the crime, both charged with capital nurder and
both accusing the other of being the nost cul pable. Each jury
heard both stories. Price, as well as every juror involved, knew
that both of the stories could not have been true. Furt her
developnent in a federal evidentiary hearing of who Price
personally believed to be telling the truth will not establish a

vi ol ation of Beathard’s due process rights. |In addition, Hathorn's
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recantation of his earlier statenents, nmade after both trials were
conpleted, which is inconsistent with his own statenents, wth
Beat hard’ s versi ons of the events and with other evidence, does not
raise a fact question requiring a federal evidentiary hearing on

Beat hard’ s due process claim

2. Had Hat horn been offered a deal in exchange for testinony?

(Points of error 5 and 6)

Beathard’'s fifth and sixth points of error nmake the rel ated
argunents that he is entitled to discovery and to a federal
evidentiary hearing to establish that the prosecutor allowed
Hathorn to testify falsely that he had not been prom sed anyt hi ng
for his cooperation with the state. The prosecutor testified in
the state habeas evidentiary hearing that there was no deal between
Hat horn and the State. During the state habeas corpus hearing,
Beat hard of fered the affidavit of Walter Shiver, a felon and forner
mental patient at Rusk State Hospital and friend of Hathorn,
stating that, at the prosecution’s direction, he had prom sed
Hat horn t hat Hat horn woul d not be charged with capital nurder if he

testified at Beathard's trial.® The district court did not err in

5The state trial court initially sustained the state’'s hearsay
objections to the affidavit, but noted that it would be included in
the record forwarded to the Court of Crim nal Appeals as Beathard s
of fer of proof. Later, the court indicated that it would admt the
affidavit. However, in its final order, the court stated that it
had sustained the state’s objection to the Shiver affidavit.
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denying a federal evidentiary hearing on the issue of Hathorn's
putative deal with the prosecution when the only basis offered to
establish a disputed fact question was an i nadm ssible affidavit.
C. BRADY CLAI M

(Point of error 4)

Beat hard contends that heis entitled to a federal evidentiary
hearing on his claimthat Price failed to disclose two pieces of
Brady material* which could have been used to create a reasonable
doubt about whether his crinme was a capital offense. There is no
di spute that, prior to either trial, Price had garnered statenents
fromtwo individuals, Shiver and Larry Brown.

Shiver told Price that Hathorn called himon the day after the
mur ders because he was | ooking for a place to hide fromthe police,
and confided that he “got a piece of the gold” or “a piece of the
money.” Shiver stated that he took this to nean that Hathorn stole
money fromhis father’s wallet after the nurder. Beathard asserts
that Price did not disclose this statenent prior to trial and that
the defense m ght have used the statenent to inpeach Hathorn's
testinony that he never entered the trailer or saw his father’s
wallet on the night of the nurders and in obtaining further
evi dence that Hathorn was the inside man. See Gles v. State of

Mil., 386 US. 66, 74 (1967)(“[T]he defense mght have nade

‘See Brady v. Maryland, 373 U S. 83 (1963)(requiring disclosure
to defendant of material in possession of the prosecution that is
favorable to the defense and material to guilt or punishnent).
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effective use of the report at the trial or in obtaining further
evidence. . . .")

Brown testified at Beathard’' s trial that Hathorn had attenpted
torecruit himas an acconplice in his plan to kill his famly and
that Hat horn planned “to shoot through wi ndows and wal |l s” w thout
i ndi cati ng who would do the shooting. Brown’s pretrial statenent
to Price was nore specific, stating that Hathorn had said, “all you
have to do is wal k up and shoot through the w ndow,” from which
according to Beathard's argunent, a juror could have inferred that
Hat horn pl anned for an acconplice to be the outside man.

The district court found this claim w thout nerit on three
separate bases: 1) the prosecution turned the statenents over prior
totrial; 2) evenif they were not turned over, no habeas relief is
war r ant ed because the statenments were not favorable to t he accused;
and 3) the statenents were not material and would have had no
effect on the results of the trial or the preparation or
presentation of the defendant’s case.

Beat hard contends that heis entitled to a federal evidentiary
heari ng because the state court did not make a finding of fact
concerni ng whether or not Price turned the two statenents over to
Beat hard prior to trial. However, we conclude that because the
statenments were not favorable to Beathard and would have had no
effect on the outconme of the trial, the district court did not err
in finding this claim with nerit. Beathard is therefore not

entitled to remand for a federal evidentiary hearing concerning
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whet her the statenents were turned over to Beathard prior to trial
as Price testified at the state habeas evidentiary hearing.
D. HATHORN' S TRI AL RECORD

(Point of Error 7)

Beathard conplains that the district court rejected the
factual allegations nmade in his federal habeas petition wthout
reviewi ng the record of Hathorn’s trial. Because of the i nportance
of reviewi ng capital sentences on a conplete record, see Dobbs v.
Zant, 506 U.S. 357, 358 (1993), Beathard urges us to reverse the
order for sunmmary judgnent and remand this case to the district
court to reconsider in light of the relevant part of Hathorn’s
record. Beathard contends that his due process claim on
suppression of Brady material and the conflicting positions taken
by the prosecutor can only be eval uated after a detail ed conpari son
of the Beathard's trial and Hathorn's trial. Even assum ng the
truth of the facts asserted (i.e. that Price did not turn over two
W tness statenents and that Price argued in Hathorn trial a theory
of the case inconsistent with the theory the State relied on in
Beathard’'s trial), we have determned that there is no basis for
reversing the district court’s decision. We therefore find it
unnecessary to remand this case to the district court for review of
Hat horn’ s record.

D. RI GHT AGAI NST SELF | NCRI M NATI ON

(Points of Error 8 and 9)
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Beat hard testified that he was i nnocent at the guilt phase of
his trial and exercised his Fifth Amendnent right not to take the
stand at the punishnent phase. Beathard argues that the penalty
stage of his trial was tainted by a double violation of his right
against self incrimnation. The trial court declined, over
Beathard’s objection, to instruct the jury that no adverse
inference could be drawn from his silence at the penalty stage.
During closing argunents, the prosecution referred to Beathard’s
failure to denonstrate renorse or guilt and to his perjury during
the guilt phase.

Upon request of a defendant, a trial court shall instruct
jurors that they may not draw any adverse inference from a
defendant’s failure to testify at the guilt-innocence stage of
trial. See Carter v. Kentucky, 450 U S. 288 (1981). This rule
al so applies to the punishnment phase if a defendant requests the
instruction. See United States v. Flores, 63 F.3d 1342, 1376 (5th
Cr. 1995). However, failure to give the instruction may be
harm ess error. See id. On direct appeal, the Texas Court of
Crim nal Appeals recognized that Beathard was entitled to a no
adverse inference instruction at the puni shnent phase of his trial.
See Beathard v. State, 767 S.W2d 423, 432 (Tex. Crim App. 1989).
However, it found the error to be harm ess under Chapman v.
California, 386 U S. 18 (1967). See Beathard, 767 S.W2d at 433.

Beat hard argues here that the refusal to give the instruction was
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aviolation of his Fifth Arendnent ri ght agai nst self-incrimnation
and was not harnl ess.

The district court concluded that Beathard could not
denonstrate that he was in any way harned by the failure of the
trial court to issue a no adverse inference instruction during
puni shnent . Gven the fact that Beathard had testified at the
guilt phase and the fact that the trial court instructed each juror
individually prior totrial on Beathard s right not to testify, the
district court held that the error in failing to give the
instruction was harm ess. W agree.

Finally, Beathard contends that the prosecutor’s conmments
violated the Fifth Amendnent prohibition against a prosecutor
comenting either directly or indirectly on a defendant’s deci sion
not to testify at trial. See Giffin v. California, 380 U S. 609
(1965). In determning if a conmment nmade in closing argunent is a
coment on the defendant’s decision not to testify, a court nust
determne if the prosecutor’s intention was to comment on the
def endants decision or was of such a character that it would be
construed as such by the jury. See United States v. Smth, 890
F.2d 711, 717 (5th Cr. 1989). The coments nmade by the
prosecutors do not show an intent to conment on defendant’s failure
to testify nor were they of such a character that they could be
construed as such by the jury. The comments were directed at

Beathard’s various statenents given prior to trial and to his
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testinony at trial. The comments could not reasonably be construed
as coments upon Beathard’s failure to testify during the
puni shment stage. W therefore hold that Beathard' s claimthat his
Fifth Arendnent right to self incrimnation was violated is w thout
merit.
V. CONCLUSI ON

Based on the foregoing, we grant Beathard s notion for
certificate of probable cause to appeal and affirm the district
court’s grant of sunmary judgnent for the State.

Certificate of probable cause to appeal GRANTED. Summary

j udgnent AFFI RVED.
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