United States Court of Appeals,
Fifth Grcuit.
No. 96-40658.
Barry MALLEK, et al., Plaintiffs,
Barry Mall ek, Plaintiff-Appellant,
V.
The CITY OF SAN BENI TO, A Local Governnental Body and Politi cal
Subdi vision of the State of Texas; The Cty Comm ssion for the
City of San Benito, Texas, Defendants-Appell ees.
Sept. 17, 1997.

Appeals from the United States District Court for the Southern
District of Texas.

Before DUHE and BARKSDALE, Circuit Judges, and COBB,! District
Judge.

DUHE, Circuit Judge:

Plaintiff-Appellant Barry Mal | ek appeal s t he di sm ssal —+hr ough
two partial summary judgnments and one judgnent as a matter of
| aw—ef his wrongful term nation claim against Defendant- Appellee
City of San Benito, Texas. For reasons that foll ow, we vacate and
remand.

| .

On 26 March 1992, Barry Mallek received from Carla Schuller,

acting Gty Manager for the City of San Benito, a telefax letter

confirmng Mallek's acceptance of a job offer as Chief of Police
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for the City of San Benito.?2 On 7 April 1992, Mllek was publicly
introduced to the San Benito Gty Commission as the Cty's new
Chi ef of Police. The Comm ssion voiced no objection or di sapproval
to Mall ek' s appointnent at that tine. After the introduction, the
Comm ssion convened in executive session allegedly to discuss
Mal | ek’ s appoi nt nent. The Comm ssioners took no formal vote in
executive session nor did they pass a resolution or ordinance
approvi ng or disapproving of Mllek's appointnent.

Mal | ek assuned his duties as Chief of Police on 22 April 1992,
subsequent to which several new y-el ect ed nenbers of the Comm ssi on
took office. In the execution of his duties, Mallek spoke out to
the Gty Manager, the police officers, the nedia, and the citizens
of San Benito of alleged violations of |law occurring in an area
known as Skid Row. On 30 April 1992, the Cty Attorney sent Mllek
a letter stating that Schuller, as acting Gty Mnager, had no
authority to extend to himan offer of enploynent. Nevertheless,
Mal | ek continued to perform his duties, and the Cty paid him
accordingly. On 5 May 1992, the reconstituted Conmm ssion net for
the first tinme, and follow ng anot her executive session, offered

Mal l ek a contract with ternms | ess favorabl e than those offered in

2Pursuant to this offer, Mallek (1) had an indefinite term of

enpl oynent with pay guaranteed for two years; (2) was given
$42, 500/ year in salary; (3) could be termnated only wupon
conviction of a felony; and (4) was entitled to severance pay

equal to two years' salary if he was term nated for reasons other
than conviction of a fel ony.



Schuller's letter.? Mal l ek rejected the Commission's offer,
believing he already had a valid enploynent contract pursuant to
the March 26 letter. Thereafter, Millek was renoved from the
Cty's payroll and was discharged from his position as Chief of
Pol i ce.

Mal l ek filed suit in state court, alleging breach of contract,
violation of the Texas "Whistleblower" Act, V.T.C.A Gov't Code 8§
554.002(a) (Vernon 1994) (fornmerly Tex. RRev.Civ. Stat. Ann. art. 6252-
16(a), 8 2), and other state causes of action that he does not
pursue on appeal. The Gty noved for partial summary judgnent on
these clains. Before the state court ruled on this notion, Mllek
anended his conplaint to all ege causes of action under 42 U S.C. 8§
1983, claimng that he was termnated (1) w thout procedural and
substantive due process of law, in violation of the Fourteenth
Amendnent, and (2) in retaliation for exercising his right to free
speech, in violation of the First Anendnent. Mal | ek al so seeks
fees under 42 U S.C. § 1988 for these alleged violations. The
state court thereafter granted the Cty's notion for partial
summary judgnent on Mall ek's state causes of action. Mllek noved

for reconsideration, and the state court granted Mallek's notion.

SPursuant to the terns of the Commssion's offer, Mllek (1)
had an indefinite term of enploynent with pay guaranteed for one
year; (2) was entitled to $42,500/year in salary; (3) could be
termnated for cause; (4) would receive severance pay equal to one
year's salary if term nated wi thout cause; and (5) was required to
becone a certified Texas Peace Oficer imediately, and to this
end, (6) would receive three weeks of paid |leave to study and
obtain certification.



Before a hearing could be held, however, the City renoved the case
to federal district court for resolution of Mllek's federal
clains. Follow ng renoval, Mall ek agai n noved for reconsi deration,
but the federal district court declined to set aside the state
court's sunmary judgnent, erroneously citing res judicata.

Thereafter, the Cty noved for summary judgnment on Mallek's
federal clainms. Because the state court granted summary judgnent
against Mallek on his contract claim the federal district court
reasoned that Mallek had no protected property interest in
continued enploynent, and it thus granted the Cty's notion for
sunmary judgnent but only as to Mallek's Fourteenth Anendnent/ 88
1983 and 1988 clains. After two days of trial, the district court
ordered judgnent as a matter of lawfor the City on Mallek's First
Amendnent clains. Mallek tinely appeals.

.

Because all of Mallek's clains stemfrom his allegation of
breach of contract, we decide first whether the state court
properly dismssed Mall ek' s contract claimon sunmary judgnent. W
assune appellate jurisdiction over the state court order of summary
judgnent in accordance wth Resolution Trust Corporation V.
Nort hpark Joint Venture, 958 F.2d 1313, 1316-17 (5th Cr.1992)
(stating, "A prior state court order is in essence federalized on
removal to the federal court.... |If the federal court declines to

reconsider the state court sunmary judgnent [order], then the



federal court certifies that the rule is indeed consistent wth
Rul e 56(c).") (citations omtted). This Court reviews a grant of
summary judgnent de novo, viewing the facts and inferences in the
light nost favorable to the non-novant. See Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 255, 106 S.C. 2505, 2513, 91 L.Ed.2d
202 (1986); Resolution Trust Corp. v. Northpark Joint Venture, 958
F.2d 1313, 1316 (5th Cr.1992) (stating that where prior state
court order is summary judgnent, federal court nust ensure that
order conplies with the requirenents of Fed.R Cv.Pro. 56(c)).
The City bases its notion for partial summary judgnent as to
Mal | ek's contract claim on three grounds: (1) that Schuller's
March 26 telefax letter cannot formthe basis of a valid contract
insofar as it was not nade pursuant to the terns of the city
charter; (2) that Article Ill, 8 53 of the Texas Constitution
prohi bits paynent for any contract "nade wi thout authority of | aw';
and (3) that Mallek failed to mtigate his damges when he refused
the CGty's offer of enploynent. W address each in turn.
A
The Cty's charter authorizes its Manager to appoint the
Chi ef of Police, but only with the "advice and consent" of the City
Comm ssi on. The Cty maintains that because it never passed a
resolution or ordinance consenting to Millek's appointnent, it
never gave its "advi ce and consent", which it insists is synonynous

wth formal ratification. W find the CGty's argunent infirm



The Gty charter states that the Gty Manager "shall appoint
all appointive officers, except [the] city attorney, and [the]
enpl oyees of the city, with [the] advice and consent of the city
comm ssi on. " Charter of City of San Benito, Art. XXV, § 2
(enphasis added). Unlike the nyriad of other charter provisions
t hat authorize action only by ordi nance or fornmal resolution,*this
provi si on authori zes action based nore sinply on the Conm ssion's
"advice or consent." \Were, as here, a city's charter expressly
provi des that certain actions shall be acconplished by ordi nance,
"[t]he inplication is that matters which are not specifically

required to be dealt wth by ordinance nmay be dealt wth

ot herw se." Barrington v. Cokinos, 339 S W2d 330, 337

‘See, e.g., Art. |, 8 8 (stating that power to | ease, grant,
sell, etc. public property is subject to enacting ordi nance); Art.
VIIl, 8 1 (stating that ordinances relating to Cty's nunicipa

court shall be anended or repeal ed by ordi nance); Art. IX 8§ 1(5)
(stating that enforcenent of fire proof roofing prescriptions to be
by ordi nance, rules, and regulations); Art. IX 8 1(44) (stating
that regulation of utility rates to be by ordinance); Art. XI, §
1 (stating that creation of equalization and apprai senent board to

be by ordinance); Art. XIll, 8 3 (stating that grant of franchise
possi ble only after franchise terns are published "in the form of
an ordi nance"); Art. XIX, 8 1 (stating that construction of

railroad shall be directed, regul ated, and controll ed by ordi nance,
resolution, or direction of Comm ssion's duly authorized officers);
Art. XXVIl, 8 17 (stating that warrant for payroll to issue by
or di nance) ; Art. XXVIIIl, 88 14, 17 (stating that regulation of
certain utility-related natters to be controlled by ordinance);
Art. XXXI, 8 8 (stating that "Comm ssion shall by ordinance have
power to nmake a speci al charge agai nst owners of abutting property
for such cost"); Art. XXXI, 8 10 (stating that "Conm ssion by
ordi nance shall provide for the i ssuance of assignable certificates
covering the paynent of such assessnents"); and Art. XXXIl, § 1
(stating that "Conm ssion shall have power by ordinance to |evy,
assess, and collect an annual ad valoremtax").
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(Tex. G v. App. Beaunont 1959), aff'd, 161 Tex. 136, 338 S.W2d 133
(1960); see also Gty of Kirbyville v. Smth, 104 S. W 2d 564, 566
(Tex. G v. App. Beaunont 1937, no wit) (stating that unless city
charter provides that city contracts be authorized by ordi nance or
resolution, city may nmake contract resting in parol). W therefore
conclude that the Commssion can lawfully consent to Mllek's
appointnent to Chief of Police by neans other than a fornmal
ordi nance or resolution.

Even if we assune, arguendo, that Mallek's enploynent
contract was defective, we recognize that Texas | aw provi des that

muni ci pal contracts defectively executed may be ratified by the
acts and conduct of the governing body of such municipality. [Such
body' s] agreenent [to the contract] may be nmanifested by its acts
and conduct.' " Interstate Materials Corp. v. Gty of Houston, 236
S.W2d 653, 655 (Tex.C v. App. &al veston 1951, wit ref'd n.r.e.)
(quoting B.F. Goodrich Rubber Co. v. Town of Collinsville, 101
S.W2d 583, 584 (Tex.CG v. App. —-ballas 1937, no wit) (holding that
a city that has accepted the benefits of a contract it naintains
was defectively executed is estopped from denying the contract's
validity)). Qur reviewof the summary judgnent record reveal s t hat
fact issues exist as to whether the Comm ssion did, in fact,
through its acts and conduct, give its "advice and consent" to

Mal | ek' s appoi nt nent . The following summary judgnent evidence

indicates that Ml lek's claim should proceed: (1) Schuller, as



C ty Manager, and Mall ek signed a witten enpl oynent contract; (2)
Mal | ek was i ntroduced to several (if not all) of the nenbers of the
Comm ssion as the new Chief of Police, and no nenber voiced an
objection; (3) thereafter, on the sanme day, the Conm ssion net in
executive session and did nothing to dispel Mllek's belief that
his enploynent contract was valid; (4) WMallek assuned the
responsibilities and duties of Chief of Police and perforned those
duties for tw weeks w thout objection from any nenber of the
Comm ssion; (5) Mallek was listed on the city's payroll sheets as
the Chief of Police, and he was paid accordingly during his two
weeks of service; and, (6) the city manager al so appointed a fire
chief and a city finance director, without the city council ever
havi ng taken any formal action to approve or di sapprove either of
t hose two appoi nt nents.
B. 5

The third basis upon which the Cty bases its notion for
partial sunmary judgnent is Mllek's failure to mtigate his
damages by refusing the City's offer of enploynent. Mallek's duty
to mtigate, however, does not include the duty to accept a new and
different bargain with terns | ess favorabl e than those to which he

had previously agreed. Cf. Hadra v. Herman Bl um Consul ti ng Eng' rs,

5'n light of the foregoing discussion, we find unneritorious
the City's argunent that it is entitled to summary judgnent on the
ground that Article Ill, §8 53 of the Texas Constitution prohibits
paynment for any contract "nade without authority of law." As we
have di scussed, fact issues remain as to whether the parties forned
an enpl oynent contract nmade with authority of |aw
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632 F. 2d 1242, 1245 (5th G r.1980); Hanna v. Lott, 888 S.W2d 132,
138 (Tex. App. —TFyler 1994, no wit).

The proposed contract offered by the Gty i ndeed offered terns
| ess favorable than those offered in Schuller's contract. Under
the Cty's proposed contract, Mall ek was guaranteed only one year's
sal ary, whereas under Schuller's contract, he was guaranteed two
years' sal ary; under the City's contract, Millek could be
term nated for cause, whereas under Schuller's contract, he could
be termnated only if convicted of a felony; and, finally, in the
event of his termnation, under the City's contract, Mllek was
entitled to severance pay equal only to one year's salary and only
if he was termnated for reasons other than cause, whereas under
Schuller's contract, he was entitled to two years' salary as |ong
as his termnation resulted from reasons other than a felony
convi cti on.

We concl ude, therefore, that the Gty has failed to offer any
grounds upon which its notion for partial summary judgnent on
Mal | ek' s breach of contract claimcan survive.

L1l
The Texas Wi stleblower's Act prohibits a city from taking
adverse action against "a public enpl oyee who in good faith reports
a violation of law to an appropriate |aw enforcenent authority."
V.T.C A Gov't Code 8§ 554.002 (Vernon 1994) (formerly

Tex.Rev.Civ. Stat. Ann. art. 6252-16(a), 8 2). The Gty's notion for



partial summary judgnment on Mallek's whistleblower <claim is
predi cated upon its allegations that (1) Ml l ek had not reported to
the City any alleged violations of |aw and (2) Mallek had no
standing to bring this claim insofar as he is not a public
enpl oyee.

The record reveal s that fact i ssues exist as to whet her Mal | ek
reported any violations of |law, and as we discussed, fact issues
exist as to whether Mallek is, in fact, a public enployee. W thus
vacate the state court's sunmary judgnent on this claimand remand
for additional proceedings.

| V.

Mal l ek maintains that the Cty termnated his enploynent
W t hout procedural and substantive due process and that it
therefore unconstitutionally deprived hi mof his property interest
in continued enploynent, in violation of the Fourteenth Amendnent
and 42 U . S.C. § 1983. Millek also seeks fees under 42 U S.C. 8§
1988. The City argues that Mallek's claimmnust fail insofar as
Mal | ek has not established that the parties fornmed an enpl oynent
contract and has therefore not established a property interest in
conti nued enpl oynent. W are unpersuaded by the Gty's argunent in
i ght of our conclusion that fact issues exist as to whether Ml l ek
and the City contracted for Mllek's enploynent. W therefore

vacate the district court's summary judgnent on Mal |l ek's Fourteenth
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Anendnent clains and remand for additional proceedings.?®
V.

Finally, Mllek maintains that the district court erred in
granting judgnent as a matter of |aw against him on his First
Amendnent clains. W review a judgnent as a matter of | aw de novo.
See Seven-Up Co. v. Coca-Cola Co., 86 F.3d 1379, 1387 (5th
Cir.1996).

An essential elenment to Mallek's case is his allegation that
he was fired for exercising his First Amendnent rights.
Recogni zing this, the district court took Mallek's First Anendnent
clains away fromthe jury, reasoning that insofar as Ml |l ek had not
shown that he had been hired by the Cty, he could not show he had
been fired by the CGity. In light of our conclusion that fact issues
exi st on this question of Mallek's enpl oynent status, we vacate the
court's judgnent as a matter of law and remand for additional
pr oceedi ngs.

VI .

In light of the foregoing, we VACATE AND REMAND.

The City argues in the alternative that even if Mllek did
have a property interest, his claimstill fails insofar as (1) its
term nation process did not deny Mal | ek procedural due process, and
(2) its decision to termnate Mallek was in accord wth his
substantive due process rights. Because our review of the record
reveal s factual disputes on these issues, we are unpersuaded by the
City's alternative argunents.
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