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Before WENER, EMLIO M GARZA, and BENAVIDES, Ci rcuit Judges.
EMLIOM GARZA, Crcuit Judge:
After a long and sonewhat distorted journey, this case now

reaches us on appeal for the second tine. See United States v.



Leal, 74 F.3d 600, 607-08 (5th CGr. 1996). In the first appeal, a
prior panel affirnmed the convictions of Ruben G| Becerra
(“Becerra”), Aureliano Salinas, Sr. (“Salinas, Sr.”), Aureliano
Salinas, Jr. (“Salinas, Jr.”), A berico Salinas (“Beco”)?!, Victor
Leal (“Leal”), and Jorge Luis Ramrez (“Ramrez”) for conspiracy to
possess with intent to distribute in excess of 1,000 kil ograns of
marijuana (Count 1) and for possession with intent to distribute
the sanme anmount of that drug (Count 2), in violation of 21 U S. C
88 846 and 841(a)(1). The prior panel, however, reversed and
vacated the sentences that the district court inposed, concluding
that the district court commtted clear error in attributing to the
def endants the 3, 160 pounds of marijuana that police discovered in
a shed on the ranch where defendant Becerra unl oaded a tanker-
trailer full of marijuana.

Qur opi nion “remand[ ed] to the district court for
resentencing, attributing to the defendants the anount of marijuana
related to the testinony at trial.” I1d. at 607-08. None of the
parties disputed that the testinony at trial put the weight of the
expected marijuana delivery at around 1,100 pounds. See id. On
remand, however, the governnent argued that the district court was
not bound by our prior opinion to resentence the defendants based

on “the testinony at trial” because the prior panel did not have a

. Throughout the trial and in the prior opinion, the
parties referred to Alberico Salinas as “Beco.” For the sake of
clarity, this opinion will do the sane.
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transcri pt of Becerra s sentencing hearing or his confession to the
FBI, both of which supported the district court’s concl usion that
t he def endants transported all 3, 160 pounds of marijuana di scovered
in the shed. Nonetheless, the district court determned that it
was bound by our prior opinion to resentence each of the defendants
based on 1,100 pounds of marijuana, the anopunt that the
confidential governnment informant (“confidential informant” or
“Cl”) had testified he believed woul d be delivered.

The governnent now appeals, alleging that the district court
erred in determning that it was bound by our prior opinion to
resentence t he def endants using 1, 100 pounds of marijuana, and that
we should apply an exception to the law of the case doctrine to
reverse our earlier determnation in Leal. The governnent al so
argues that, in any event, the district court |acked jurisdiction
to resentence Leal. Becerra cross-appeals, claimng that the
district court erred in resentencing himw thout granting a four-
| evel, mnimal -participant reduction and athree-|evel, acceptance-
of -responsibility reduction. W affirm Although we agree with
the governnent that the now supplenented record would have
adequat el y supported the district court’s decision to sentence the
def endants based on 3,160 pounds of marijuana, the exceptions to
the |l aw of the case doctrine do not apply to the case at hand. W
simlarly reject Becerra s clains of error.



Wil e our prior opinion in Leal sets out nost of the facts of
the underlying drug conspiracy, the parties failed to provide the
prior panel with significant portions of the district court record.
Consequently, the panel did not have before it several i nportant
pi eces of information relevant to the validity of the district
court’s sentencing decision. Accordingly, we recite the facts as
they relate to the issues currently on appeal and point out the
critical facts that the prior panel did not have an opportunity to
consi der.

The drug conspiracy for which the defendants were convicted
cul m nated on Novenber 5, 1991, with defendants Becerra and Leal
driving a tractor-trailer full of marijuana to a ranch north of San
Antoni o (“Kirchner Ranch”). Because the confidential informant had
given the police all the details of the planned delivery, drug
enforcenent agents had the trailer under constant surveillance
t hroughout this day. After the trailer arrived at the ranch
Becerra unl oaded the marijuana into a shed on the Kirchner Ranch
The police arrested Becerra and Leal as they drove the enpty
trailer from the ranch. The police then entered the ranch and
di scovered 3,160 pounds of marijuana in the shed. The police
subsequently arrested all of the defendants and indicted themfor
their actions in the drug conspiracy.

O utnost inportance in this case is the fact that Becerra

gave two detailed statenents to Federal Bureau of |nvestigation



(“FBI”) agents in which he admtted that he was told on at |east
two occasions that the Novenber 5th delivery would total 3,000
pounds. Anot her significant fact is that Becerra confessed to
Judge Kazen in his original sentencing hearing that the shed was
enpty when he began unloading the trailer and that sone of the
def endant s))after trial, but before sentencing))told himto say that
the shed was full of marijuana when he arrived. For reasons we
cannot surm se, the governnent failed to bring either of these
facts to the attention of our prior panel. Not surprisingly,
Becerra simlarly failed to raise them with our prior panel.
Because these facts were not considered on the first appeal, we
will set themout in detail here.
A

In early January 1992, after Becerra and the ot her defendants
had been released fromjail at the request of the U S. Attorney’s
Ofice,?2 FBI Agent M ke Rayfield (“Agent Rayfield” or “Rayfield”)
arranged for Becerra to fly fromDallas to San Antonio to neet at
the FBI offices. The FBI paid for Becerra s plane ticket and Agent
Rayfield net himat the San Antonio airport on January 18, 1992.
Agent Rayfi el d, together wth another FBI Agent , Davi d
Schmact enberger, interviewed Becerra for several hours. Although
the interview was not tape recorded, Agent Rayfield took detailed

notes of Becerra's statenment (“January 18th statenent”). Becerra

2 The def endants were rel eased so that the governnent coul d
continue its investigation into related drug conspiracies.
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provided a conplete description of the Novenber 5th drug
conspiracy. Becerra' s statenent indicates that just prior to the
delivery he was told by Mchael Goerndt (who is not a defendant in
this case) that the delivery would be increased from 800 pounds to
3, 000 pounds:

On Tuesday, Novenber 5, 1992, BECERRA pi cked up GOERNDT
at GOERNDT' s house at approximately 11:00 a.m Between
3:00 and 4:00 p.m, GOERNDT was paged by a guy from
Laredo. BECERRA advi sed that GOERNDT then cal |l ed Laredo
froma pay phone. Upon conpletion of the call, GOERNDT
told BECERRA “were in |luck, 800 pounds is on the way.”
GOERNDT told BECERRA that they were to neet the | oad at
10: 00 p. m

BECERRA advi sed that GOERNDT was paged again at 7:00
p.m GOERNDT made a phone call and at the conpl etion of
the call told BECERRA they were to neet ERNI E, PABLO, and
ROGELI O at a McDonal ds and 3, 000 pounds of marijuana was
on the way. GOERNDT further told BECERRA that 2,000
pounds was for PABLO and 1,000 pounds was for soneone
el se.

Becerra’'s statenent also indicates that during the Novenber 5th
delivery, another defendant (Beco) bragged that the 3,000 pound
mar i j uana shi pnment cane from hi m

BECERRA advi sed that once at the notel ROGELI O stayed in

the car (BECERRA s car) and he, BECERRA, went to the room

and net with a H spanic male (later identified by BECERRA

in a photo array as ALBERI CO SALINAS) who rode wth

BECERRA and ROGELI Oas they | ed the tanker tractor-tail or

to the KIRCHNER ranch. During the drive, ALBERI CO

constantly bragged about his marijuana trafficking and

i ndi cated the 3,000 pounds to be delivered cane fromhi m
Becerra also admtted to Agent Rayfield that he (Becerra) was the
one who unl oaded the marijuana fromthe trailer into a shed | ocat ed
next to the main residence. After the interview was finished,

Agent Rayfield took Becerra back to the airport and told Becerrato
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“stay in touch.”

On June 9, 1993, after Becerra was rearrested and i ncarcer at ed
in Mansfield Correctional Facility, Agent Rayfield, together with
Drug Enforcenent Agency Agent Jeffrey Jackson (“Agent Jackson”),
met with Becerra to go over his January 18th statenent. Agent
Rayfield read Becerra his Mranda rights and Becerra signed a
statenent explaining that he did not have a | awer and that he did
not wi sh to have one present at that tine. Agent Jackson then told
Becerra that he would get no nore than five years tine to serve if
he agreed to fully cooperate and testify in this case.® Becerra
told the agents that he was hopi ng for probation, but Agent Jackson
i nformed Becerra that probation was not possible. The agents and
Becerra reviewed Becerra’'s statenent sentence by sentence, naking
anendnent s and changes where Becerra renenbered different details.
Becerra again acknow edged that the statenent was his conplete
recol l ection of the events surroundi ng the Novenber 5th drug bust.
Becerra did not state that there was already a substantial anount
of marijuana in the shed when he began unloading the trailer (let
alone 2,000 pounds), and he did not retract his statenents
acknow edgi ng that he was told the shipnent totaled 3,000 pounds.

Before trial, Becerra sought to have his statenents suppressed
on the ground that they had been taken in violation of his

constitutional rights. The district court held an extensive

3 Becerra never testified at trial and did not receive the
benefit of this deal.
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suppression hearing in Septenber 1993 at which Agents Rayfield,
Schmact enberger, and Jackson, as well as Becerra hinself,
testified. At the suppression hearing, Becerra contended that the
agents had prom sed him that he would not be prosecuted if he
cooperated with the governnent and that the agents never read him
his Mranda rights at the June 9th neeting. Becerra did not
contend before the district court))and for that matter, still does
not contend before this Court))that anything in his statenents to
the FBI was materially untrue. At the suppression hearing, Becerra
acknow edged that his statenents were “very detailed” and that he
told the agents “everything that [he] knew about the drug
conspiracy. Becerra also admtted to Judge Kazen that he signed
the waiver of rights format the June 9th interview, which stated
that he did not have an attorney and that he was willing to talk to
the agents w thout one present. Becerra nonet hel ess nai nt ai ned
that the agents had forged his signature on a different portion of
the waiver form and that he only agreed to speak to the agents
because they prom sed he woul d not be prosecuted.

Judge Kazen found that Becerra s testinony was not credible
and explicitly rejected his assertion that the agents had prom sed
hi mthat he woul d not be prosecuted. Judge Kazen accordingly held
that Becerra s statenents to the FBI were voluntary and woul d not
be suppressed at trial. As we discuss below, however, the

governnent did not introduce Becerra’'s statenents into evidence at



trial* and failed to bring the substance of the statenents to the
attention of the prior panel in either the first appeal or the
petition for panel rehearing.?®
B
At trial, the governnent introduced transcripts of recorded

phone calls between various nenbers of the conspiracy and the

4 Because Becerra's statenents were not physically
introduced into evidence at trial, the district court instructed
the jury as foll ows:

There is also, and you heard testinony, that one of
t hese defendants, M. Becerra, l|later, after the fact,
made certain oral statenents tending to admt his guilt,

his involvenent in this affair. I ncidentally, do not
expect . . . and you may be confused about this. Do not
expect to read that statenent because it was not
admtted. It was not offered in evidence and properly

Sso. Because, according to the testinony, it is not a
signed statement by him it is not a handwitten
statenent by him What you have is the agent telling you
what . . . and there, it’s the agent’s credibility you
have to weigh. He is telling you as a witness under oath
that Becerra told himthese things.

Now, he clainms to have nade notes of those, but the
notes thenselves are not the evidence. It’s his
recollection of the . . . It'’s his testinony that's
really evidence. O course, he can be challenged by his
notes, and that’s why we even had that recess, to be sure
t hat everybody had seen the notes and asked hi m what ever
gquestions they want to ask him but |I'’mjust telling you,
don’t expect to read a statenent ‘cause there isn’t one
in evidence. But to the extent that the Agent
[ Rayfield], | believe, has testified here that [Becerra]
told himall of these things, you have to decide what
wei ght to give that.

(ellipses in original).

5 This om ssion is particularly puzzling in light of the
fact that Becerra’s notion to suppress his FBlI statenents was one
of the primary issues before trial and in the first appeal.
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confidential informant. The recorded conversations, |ike Becerra's
statenents to the FBlI, see supra at 5, denonstrated that the
def endants di scussed the delivery of varying anounts of marijuana
at different times during the course of the conspiracy. The
confidential informant ultimately testified that the defendants
told him that the plan was to transport about 1,100 pounds of
marijuana from Laredo, Texas to the ranch outside of San Antonio.
All parties conceded that following the defendants’ arrest,
gover nnent agents seized 3,160 pounds of marijuana from the shed
| ocated on the Kirchner ranch. The defendants produced no evi dence
that any marijuana was in the shed before Becerra s delivery;
i ndeed, the defendants did not even raise this theory at trial

Simlarly, perhaps because the weight of the marijuana was not an
el enrent of the substantive offense (and thus was not relevant for

the jury),® the governnent produced no witness as to the anobunt

6 Al t hough the indictnent charged the defendants wth
conspiracy to possess in excess of 1,000 kilograns of marijuana
(approxi mately 2,200 pounds), the weight of the drug is not an
el ement of the substantive offense. See United States v. C sneros,
112 F. 3d 1272, 1282 (5th Gr. 1997) (“[T]his Court has held that
‘[ p]roof of the quantity of controlled substances at issue is not
an elenment of an offense under 21 U S.C. 88 841(a) and 846."")
(quoting United States v. Montes, 976 F.2d 235, 240 (5th CGr.
1992)). The weight of the drug is, however, relevant for
sentenci ng purposes. A ten year mandatory m ni num applies where
the amount of nmarijuana 1is greater than 1,000 kil ograns
(approxi mately 2,200 pounds), see 21 U S.C. § 841(b)(1)(A) (vii),
while a five year mandatory m ni num applies where the anmount of
marijuana i s between 100 and 1, 000 kil ogramnms (approxi mately 220 -
2,200 pounds). See 21 U S.C. 8§ 841(b)(1)(B)(vii).

Thus, the indictnent put the defendants on notice that they
could be sentenced under the nuch nore stringent penalties for
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actually unl oaded fromthe trailer into the shed.
Al t hough none of the parties introduced Becerra' s statenents
into evidence at trial, Agent Rayfield and Agent Jackson testified
at length about his two statenents. Rayfield testified that
Becerra had told him that he unloaded the marijuana from the
trailer into the shed and that soneone el se was supposed to arrive
at the ranch to “split up the three thousand pounds of nmarijuana.”
Noti ceably absent from Rayfield s testinony about Becerra’s
statenent is any suggestion that there was al ready 2,000 pounds of
marijuana in the shed when he began unloading the trailer:
Prosecut or: Ckay. Now, in giving a
st at ement, did t he
def endant Becerra tell
you about the events of
Novenber 5th, 19917

Rayfi el d: Yes, he did.

Prosecut or: Ckay. What did he say
about that day?

Rayfi el d: That basically starting
in the norning hours of
t hat day, he was involved
with several other people

and hi s function,
supposedly, was to help
unl oad a | oad of
marij uana that was com ng
up, supposedl y, from
Laredo . :

possessi ng an excess of 2,200 pounds. Notw thstanding this fact,
the defendants put on no evidence supporting their belated claim
that 2,000 pounds of marijuana were already in the shed when
Becerra arrived with the trailer-full of marijuana.

-11-



Pr osecut or:

Rayfi el d:

Pr osecut or:

Rayfi el d:

Did he tell you where he
went then, after being at
the Relay Station Mtel?

Yes. . . . According to
M. Becerra, about four
mles south of the ranch,
he got out of his car and
got into the truck wth
the driver so that he
could show him exactly
where to go on the ranch,
and that's what he did.
He led them directly to
t he ranch.

Ckay. D d he say whet her
or not t he tractor
entered the ranch then?

Yes. After they drove
t he additional
approximate four mles
and drove into the ranch,
he said they waited about
thirty mnutes. They
wer e expecting sone ot her
peopl e and he was told to
wai t . The other people
didn’t show up and so per
the instructions he had

recei ved, t hey began
unl oading the marijuana
from t he front t wo
conpartnents of t he

tanker truck and then
|l oaded it into a shed
next to a main house on
this ranch. Part of his
instructions were to beep
sonebody after the |job
was done, because these
ot her peopl e wer e
supposed to show up and
begin splitting up the
three thousand pounds of
mar i j uana.
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Pr osecut or: Was that the extent of
what he told you about
hi s activities on
November 5th, 19917

Rayfi el d: Yeah, with one exception.
Wile he was at the
ranch, the person who
rented the ranch showed
up for about a fifteen
m nute period of tine.
(enphasi s added).
Agent Rayfield also testified about the subsequent June 9,
1993 neeting that he had with Becerra. Rayfield stated that the
purpose of the June 9th neeting was “to check the correctness of
the statenent [he] had originally received from M. Becerra.”
Agent Rayfield testified that he went over the January 18th
statenent sentence by sentence with Becerra and that except for
sone mnor corrections, “his statenent remai ned the sane.” Agent
Jackson simlarly testified that:
After Becerra was advised of his rights and after M.
Becerra signed the [wai ver of rights forn] and nysel f and
Agent Rayfield witnessed it, M. Becerra was handed a
copy of the original interview fromJanuary of *92. W
asked M. Becerratoread the forminits entirety and he
read the form Once he finished the form we went |ine
by |ine, paragraph by paragraph, page by page and
reviewed the original statenents that were taken in the
first interview
Agent Jackson confirmed that Agent Rayfield s testinony accurately
reflected the substance of Becerra' s statenent, and Rayfield

testified that Becerra adopted the witten statenent as his own.’

! Not abl y, at the cl ose of the governnent’s case, Becerra’'s

counsel specifically asked the district court to read Becerra’'s
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C

After the jury found the defendants guilty on both counts of
the indictnent, attention shifted to sentencing. GOscar Chavez, the
U S Probation Oficer (“Oficer Chavez”), conpiled Pre-Sentence
Reports (“PSRs”) for each defendant. Based on Becerra's detailed
statenents to the FBI agents and an intervieww th Oficer Chavez,
t he PSRs concl uded that the defendants transported the entire 3, 160
pounds found at the Kirchner ranch. As Becerra s PSR indicated,
“[Becerra] made a decision to nmake a detailed statenent to the U S.
Probation O ficer during the course of the presentence
i nvestigation agai nst the [advice] of his attorney.” Becerra s PSR
further stated that he “has not denied the factual el ements of the
offense . . . [and] provided conplete information to the Governnent
concerning his own involvenent in the offense prior to the trial.”
The PSR noted that Becerra admtted that he “unload[ed] the
mar i huana into a storage roomadj acent to the ranch house.” A fact
that was not put in the PSRs))and one that may have avoided the
necessity of the remand in this case))is that Becerra al so adm tted
to Oficer Chavez that the shed was enpty and that it contained

only “hay and sonme dog food” when he began unl oadi ng the marijuana

January 18th statenent: “If the court woul d i ndul ge t he def endant
in reading the statenent that M. Becerra gave the agents on
January of 1992 . " Counsel further encouraged the court to
“take it under advisenent and | ook at the contents of what is
all eged on that exhibit, on that alleged statenent, it’'s really
Becerra working for [Goerndt], Mchael [Goerndt].”
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fromthe trailer.?

Based on Becerra's “detailed pre-trial statenent to FBI
agents” and his “detailed [post-trial] statenment to the U S
Probation O ficer,” the PSR concluded that “Defendant Ruben G|
Becerra is responsible for participating in transacti on nunber one
of this conspiracy involving the seizure of 3,160 pounds of
mar i huana.” Because the drug conspiracy involved nore than 2,200
pounds of marijuana (1,000 kil ograns), the PSR concl uded that there
was a ten year mandatory mninmm sentence, see 21 US C 8§
841(b) (1) (A), and that the base offense | evel under the sentencing
gui delines was 32. See U.S.S.G 8§ 3D1.1. Although the Local Rules
of the Southern District of Texas generally require witten
obj ections to place PSR findings in controversy, see, e.g., United
States v. Ruiz, 43 F.3d 985, 991 & n.13 (5th Gr. 1995); United
States v. Esqueda- Moreno, 56 F.3d 578, 581 n.3 (5th Cr. 1995); cf.
FED. R CRM P. 32(b)(6)(D) (“For good cause shown, the court may
allow a new objection to be raised at any tine before inposing
sentence.”), Becerra did not file witten objections to the PSR s
conclusion that he be sentenced based on 3,160 pounds, nor to the

PSR s factual finding that he was responsi ble for the total anopunt

8 The fact that Becerra told the probation officer that the
shed was enpty was revealed at his April 6th sentencing hearing
bef ore Judge Kazen. See infra at 21-22.
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of 3,160 pounds of nmarijuana found in the shed.?®

The PSRs for the remai ni ng defendants sim larly concl uded t hat
each defendant be sentenced based on the total anmount of marijuana
transported by the defendants, unloaded by Becerra, and recovered
fromthe shed. Unlike Becerra, each of the renaining defendants
filed witten objections to the PSR s conclusion that he be
sentenced based on 3,160 pounds of nmarijuana. Significantly,
however, none provided rebuttal evidence to contradict Becerra’'s
adm ssi ons that he unl oaded all 3,160 pounds of marijuana into the
shed. | ndeed, none of the defendants clainmed in their witten
objections to the PSR that there was already marijuana in the shed
when Becerra began unl oading the trailer (as discussed below, this
theory first was articulated while the defendants were awaiting
sentencing, see infra at 21-22). In fact, wth the possible
exception of Salinas, Sr. and Leal, none of the defendants argued
t hat the Novenber 5th delivery involved any anount | ess than 3, 160

pounds of marijuana.®

o I f the quantity of marijuana had been 1,100 pounds, the
statutory mandatory m ni num should have been five years, see 21
US C 8 841(b)(1)(B)(vii), and the base offense | evel should have
been 28 under the Sentencing Quidelines. See U.S.S. G § 2D1.1.
Becerra’'s only witten objection to the PSR, however, was that it
incorrectly determned his crimnal history points; this issue is
not rel evant on appeal.

10 Salinas, Sr., was the only defendant who contended t hat
there was |less than 3,160 pounds of marijuana transported in the
trailer. He did not, however, support his contention with any

rebuttal evidence, stating in conclusory fashion only that “the
anount of mari huana seized is not the anmount that was transported
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| nst ead, the defendants grounded their objections to the PSRs
on their clains that they did not intend to transport 3,160 pounds
of marijuana (not that 3,160 pounds was not transported). For
exanple, Ramrez’'s objection to the PSR sinply stated that he
“should be sentenced at a base offense level that reflects his
know edge and intent which is 1,100 pounds.” (enphasis added).
Salinas, Jr. simlarly grounded his objection on “the Probation
Oficer failing to nention that the negotiations involved 700 to
1, 100 pounds of marihuana.” Beco’s objections stated only that
“the evidence presented during the trial tal ked about transporting
700 to 1,000 pounds of marihuana . . . [and] there is no indicia of
reliability that the defendant had know edge that there was a
| arger anount of marihuana being transported.” (enphasis added).
As these objections denonstrate, the defendants (at least in their
written objections) did not dispute the fact that Becerra unl oaded
all 3,160 pounds of marijuana found in the shed.

D

The district court held sentencing hearings for Beco, Leal,

Ram rez, and Salinas, Sr. on Mirch 28, 1994. The court

subsequently held a hearing for Salinas, Jr. on April 1, 1994, and

on Novenber 5, 1991. All testinony and information reveals that
t he anount was 700 to 1, 100 pounds.” Leal naintained his innocence
in the offense and objected to the use of 3,160 pounds as foll ows:
“The defendant through his attorney maintains that he is innocent
in this case and denies any guilt. . . . The attorney contends
that the evidence at trial showed that the anmount of marihuana
involved in this case was 1,100 pounds.”
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a hearing for Becerra on April 6, 1994. At the sentencing
heari ngs, the defendants again rai sed several different theories as
to why they should not be sentenced based on the 3,160 pounds of
marijuana discovered at the shed. At the Mrch 28 hearing,
Ram rez’ s attorney argued that he shoul d not be sentenced based on
the 3,160 pounds of marijuana because Ramrez did not have
know edge that 3,160 pounds was being transported. He expl ained
that “if Jorge Ramrez contenplated that he was involved in an
1, 100 pound count conspiracy that turned out to be a 3,000 pound
conspiracy, | don’'t think he ought to be sentenced for 3,000
pounds.” Significantly, Ramrez’s counsel did not argue that only
1, 100 pounds was transported and delivered to the shed by Becerra,
or that 2,000 pounds was already in the shed. The district court
rejected Ramrez’ s claim

Counsel for Beco took a different approach at his March 28
sentenci ng hearing, arguing (for the first tinme) that 2,000 pounds
of marijuana was already in the shed when Becerra began to unl oad
the marijuana from the trailer. Beco’ s counsel explained that
Becerra had now changed his m nd about whether the shed was enpty
when he began unloading the trailer, and that Becerra was now
willing to testify that the shed was full of marijuana when the
trailer arrived. Judge Kazen rejected Beco' s belated attenpt to
call Becerra to testify that the shed was full of 2,000 pounds of

mar i j uana when he began unloading the trailer and that he had
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i nadvertently forgotten to tell the FBI agents and the probation
officer of this fact during his many confessions.

Judge Kazen stipul ated that Becerra was noww lling to state
that there was 2,000 pounds in the shed, but stated that he would
not bring Becerra into court to backtrack again. Judge Kazen
concl uded that he would give no credibility to the self-serving,
jail-house statenent that 2,000 pounds of marijuana was already in

the shed when the trailer arrived.! Judge Kazen deci ded i nstead

1 Beco’s counsel had the follow ng exchange w th Judge
Kazen:

Counsel : The other point, Your Honor,
just for clearing the record,
because it would be a point on
appeal for [Beco] Salinas; that
I don’ t know whether the
Governnent would stipulate or
the Court acknow edges that M.
Becerra is saying, presently,
that there was sone narijuana
W t hin, other than bringing him
into say it.

Court: Wll, if that’s what you say is his
| atest theory --

Counsel : | spoke with [the probation
officer] and he said that the
last thing [Becerra] told him
was that there was marijuana or
sone bundles there. Didn’'t you
just tell nme that?

Prosecut or: The first time --
Court: | know -- | accept what ny probation
officer told -- and I’'l|l say this for the

record about Becerra, Becerra’'s a nman
who, when he was captured, gave a full
and conplete confession, then hired --
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torely on Becerra’s uncoerced statenents to the probation officer,
Becerra's failure to object to the quantity of marijuana as set
forth in his owmm PSR, and the unlikely scenario presented by the
def endants’ new theory (i.e., that the el aborate conspiracy added
only 1,100 pounds of marijuana to the stash of 2,000 pounds of
marijuana already sitting in the shed when Becerra unl oaded the

trailer).!? Judge Kazen expl ained his reasons as foll ows:

then got a lawer, then fired that | awer
and got another |awer, then all of a
sudden  was saying that al | t hat
conf essi on was coerced. Now, he’s back
here in front of ne, the other day,
firing that | awer and saying that | awer
betrayed himin sone way, and -- and |
don’t even know what he wants to do now.
If he wants ne to get hima new | awyer,
and | haven't sentenced him yet, so |
just don't think it’s appropriate for ne
to bring himin here and have him start
trying to backtrack again. Because at
this stage, | have -- you know, based on
the record that | have with M. Becerra,
| just -- you know, | give no credibility
at this stage to what he’s sayi ng anyway.
And so even aside fromthat, | --

Counsel : Even if he said that?
Court: Right. But I'll stipulate with
you if that wll help, if
that’s what he’'s telling you
f ol ks now.
12 The district court also explained that it did not

consider the confidential informant’s testinony dispositive of the
anount carried because the conspirators may have sinply told the
i nformant that he would be carrying 1,100 pounds in order to nake
him “feel less afraid to get involved,” or perhaps because they
wanted to pay himless for his role in the conspiracy.
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Well, let ne repeat the prior comments, but add one

t hi ng. Because, M. Perez [counsel for Beco], you've
really raised two different theories, and so | et ne just
comment. First of all, is the theory that maybe a good

chunk of this marijuana, nore than half of it, was
al ready at the ranch.

| would say to you the followng: As |I understand this
record, there is absolutely no dispute at all that --
when the agents went in to this ranch, shortly after the
truck went in and when the bust was nade, that they --
that there was 3,160 pounds there.

So theory nunber one is that two-thirds of that was

already at this ranch, that all of this operation from
the South, which involved these people here in Zapata
coordinating with people from San D ego, neeting people
in Mathis, arranging people to neet in San Antonio,
follow ng this whole convoy situation, all of whichisin
the record, was all done just to bring a little extra
anount, or maybe 7 or 800 pounds, to a l|load that was
al ready there over [2,000] pounds.
Nunmber one, | don’t think that makes any sense. Nunber
two, the -- Becerra, although granted, he vacillates in
and out of what his positionis. But he has said to the
probation office that it was a full truck | oaded to the
[g]ills, and that there was nothing el se there when he
off loaded it. Nunber three, the truck, as | said, was
on constant surveillance.

For obvious reasons, Judge Kazen refused to give any
credibility to the all eged change of heart by Becerra))made while
Becerra and the other defendants were in custody awaiting
sentencing, where the only remaining issue was the anount of
marijuana for which the defendants would be sentenced.
Particularly because Becerra was the only defendant who could
testify to the offloading and he had already indicated in
statenents to the FBI and the probation officer that the | oad was
over 3,000 pounds, Judge Kazen refused to i ndul ge Beco’'s invitation
to recall Becerra.

In Salinas, Jr.’s sentencing hearing on April 1, 1994, his
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counsel conceded that the Novenber 5th delivery involved the
transportation of 3,000 pounds of marijuana. Agai n, he did not
claimthat there was al ready 2, 000 pounds of marijuana in the shed;
instead, he argued that the 3,000 pound |oad of marijuana was
packaged in two distinct portions in the trailer and that Sali nas,
Jr. only intended to participate in a smaller conspiracy of 1,100
pounds of narijuana.?®® Judge Kazen questioned Salinas, Jr.’s
counsel about his theory that Salinas, Jr. should not be sentenced
on the entire anount of marijuana as foll ows:
Court: Ckay. And Becerra, however, so we
can conplete the story, also said
t hat when he arrived at the Kirchner
ranch to off-load the marijuana from
this truck, he loaded it in a shed
at the ranch, correct?
Probation O ficer: That's right.
Court: Then there was nothing else in the
shed. And when it was off-1|oaded,
it’s undisputed by everybody that

there was 3,000 pounds in that
trailer, correct?

Counsel : | -- | understand.
Court: VWhat -- with that and |'mnot -- |I'm
not criticizing you. | knowthere’'s

different ones that raise this
point, but they all have different

theories about it. What’ s your
t heory?
13 The probation of ficer had testified that Becerratold him

that there were two distinct portions of marijuana in the trailer:
“IOne of the portions was stacked very neatly and covered while
the rest of the tanker trailer bundles were -- seened to be
di sorgani zed and sinply just thrown in there.”
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Counsel: M theory is, it is evident fromthe

t apes t hat wer e -- in t he
Government’s possessi on and
introduced at trial, that ny client
was talking to -- between 700 to
1, 100 pounds, peri od. In fact, as
part of that sane tape introduced at
trial, after that had -- tape nade
after the bust itself, ny client
states -- or Aureliano, Jr. states

that had he been involved in 3,000
pounds he would have done it this

other way, you see, indicating a
conplete lack of know edge, and |
under st and t hat a reasonabl e
foreseeability on that is -- is a
st andar d.

However, it was evident that he
was still of the inpression that you

were dealing only in this |esser
anount. And | knowit’s hard to get
around that fact that there was
3,000 pounds, period, you know.
There’s -- but | think that perhaps
a |l egal argunent could be made that
his intention was to get involved
between 700 to 1,100. That he was
involved | think that’s a matter of
-- of record, not involved in the

| oading itself; t heref ore, was
unaware. Now, we have two separate
packagi ng -- or not packagi ng, but
| oadi ng structures. | don’t knowif
it was -- the packagi ng was t he sane
or not. There was no information
wth regards to that, but two
separate, different | oadings. And |
t hi nk that weighs strongly on -- on

Aureliano, Jr.’s involvenent as to
t he anobunts, Your Honor.

Once again, Salinas, Jr.’s counsel did not argue that there was any
marijuana in the shed, and conceded that “it’s hard to get around
that fact that there was 3,000 pounds, period.” Judge Kazen

rejected Salinas, Jr.’s legal claim that he should not be held
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legally responsible for the entire anount of marijuana that he
assisted in transporting to the Kirchner Ranch. See U S S G
8§ 1B1.3(a)(1)(A) (providing that defendant is accountable for “al
acts and omssions conmtted, aided, abetted, counseled, [or]
commanded” w thout respect to “reasonable foreseeability”); see
also United States v. Carreon, 11 F.3d 1225, 1237 & n.60 (5th Cr
1994) (noting that “reasonable foreseeability” limtation does not
apply to conduct for which the defendant is an aider and abettor).
Al t hough Salinas, Jr. ordered a transcript of his sentencing
hearing, the record indicates that it was never produced for the
prior panel.

Judge Kazen’s decision to rely on the conclusions in the PSR
to sentence the defendants based on 3,160 pounds of marijuana was
proven correct at Becerra’'s sentencing on April 6, 1994. At that
hearing, Becerra admtted in open court that the shed was enpty
when he began to unload the marijuana fromthe trailer and that he
told this to Oficer Chavez during his PSR investigations. Becerra
explained his recent vacillation to Judge Kazen by stating that
while he was in jail, the other defendants told himto say that he
unl oaded only 1,000 pounds of marijuana and that there was already
marijuana in the shed when he began to unload the trailer. Becerra
al so i nfornmed Judge Kazen that soneone in the jail had threatened
the safety of his famly if he did not change his story about the

anount of marijuana that he transported. The foll ow ng exchange
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occurred between Judge Kazen and Becerra:

Court:

Becerr a:

Court:

Becerr a:

Court:

-- there’s no question that there
was 3,000 pounds in that tanker.
M. Chavez [the probation officer]
says that you admtted that vyou
unl oaded - -

Yeah. | admtted | unload, but | --

And that that’'s -- that it was all
there and that you're -- the
codefendants are conjuring up this
theory that it was -- half of it or
nmore was already at the ranch, and
you just added a little bit.

They -- they had -- they’ ve been
telling nme that over there in jail,
to say this, to say that. |’mjust
going to say what | seen there.
Like | told M. Chavez [the
pr obati on of ficer], t here was
nothing in the -- in the shed. The

only thing that was there was hay
and sone dog food or horses and --
but | didn't know what was the
anount on there or anything in the
truck.

And -- and for that matter, | don’'t
really have any reason to quarrel
wth that. | nmean -- you know, |

don’t know what you knew or didn’t
know, but it doesn’t necessarily
surprise ne that they didn’t spel
out to you and say, “M. Becerra,
now, we want you to help us and
there’s exactly 3,000 pounds in
there.” The sense | get is that
maybe nobody really knew.

The district court ultimtely sentenced all of

based on 3,160 pounds of nmarijuana.!* Al of

14 Based on the quantity of marijuana, the
i nposed the foll owm ng sentences:
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appeal ed thei

r convictions to our <court, and all but Leal

chal l enged the district court’s use of 3,160 pounds of marijuana

for sentencing. Significantly, neither the transcript of Becerra's

sentencing hearing nor the content of his FBI statenents was put

before our pri

| n our pr

or panel.
|1
A

i or opinion, although we affirmed the convictions of

all the defendants, we reversed and vacated the sentences because

we found that

“[t]he district court’s findings as to the anount of

marijuana to attribute [were] not supported by a preponderance of

t he evi dence.”

The panel rested its conclusion on the defendants’

1. Salinas, Sr. - 240 nonths in the custody of the Bureau
of Prisons, a fine of $3,000 and a supervised rel ease
termof ten years.

2. Leal - 240 nonths in the custody of the Bureau of
Prisons, a $2,000 fine and a supervised rel ease term of
ten years.

3. Salinas, Jr. - 168 nonths in the custody of the Bureau

of Prisons, a fine of $2,500 and a supervised rel ease

termof f

ive years.

4. Becerra - 135 nonths in the custody of the Bureau of

Pri sons,

a fine of $1,000 and a supervised release term

of five years.

5. Ramrez - 125 nonths in the custody of the Bureau of

Pri sons,

a fine of $2,500 and a supervised release term

of five years.

6. Beco
Pri sons,

- 125 nonths in the custody of the Bureau of
a fine of $2,500 and a supervised release term

of five years.
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assertions (in their briefs on appeal) that there was no evi dence
that the trailer contained all 3,160 pounds di scovered at the shed.
As denonstrated above, however, there was substantial evidence that
the trailer contained all 3,160 pounds di scovered at the shed; the
problem for the prior panel was that little of it was in the
appel l ate record. Al t hough Becerra appealed his sentence and
conviction, he failed to order a transcript of his sentencing
hearing. In doing so, he violated our well established rule that
a defendant’s failure to order those parts of the record containing
errors prevents the court fromreviewing the error. See FED. R
App. P. 10(b)(2) (“If the appellant intends to urge on appeal that
a finding or conclusion is unsupported by the evidence or is
contrary to the evidence, the appellant shall include in the record
a transcript of all evidence relevant to such finding or
conclusion.”); see also United States v. Narvaez, 38 F. 3d 162, 167
(5th Gr. 1994) (“As the district court relied upon such evidence
and as Narvaez failed to order that portion of the record, this
court is precluded fromreviewing his allegation.”). The panel

however, did not enforce the rule and proceeded to revi ew Becerra’s
claim of error. In addition to Becerra's failure to order the
sentencing hearing transcript, neither the governnent nor any of
the defendants told the prior panel about the events that took
pl ace at Becerra's sentencing hearing (i.e., that Becerra told

Judge Kazen that the shed was enpty when he began unl oadi ng the
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trailer and that the other defendants were telling himto |ie about
it). Furthernore, the governnent failed to informthe panel that
in his confessions to the FBI, Becerra admtted that he was told
that the delivery would be 3,000 pounds.

Consequent |y, because the parties failed to provide the panel
wth critical information, the panel opinion focused on the
testinony at trial (rather than all of the events relevant to the
district court’s sentencing decision): “The testinony at trial as
to the anount of marijuana to be transported differed from the
anount actually seized. None of the testinony indicated over 3,000
pounds of the substance.” Leal, 74 F.3d at 607. These concl usi ons
were correct to the extent that they were based on the portion of
the record which the panel had the opportunity to review the
governnent did not put forward any testinony at trial regarding the
3,160 pounds (which, as we noted above, it did not have to do
because the weight is not an elenent of the offense, see supra at
9 n.6). The panel opinion continued, however, explaining what it
believed to be the district court’s reasons for sentencing the
defendants on the entire anmount found in the shed:

The [district] court found it incredulous that the

def endants woul d engage in such a conplicated schene to

contribute only a third of the ambunt to an existing

st ash. Furthernore, the court surmsed that the

def endants may have understated the actual anobunt to the

Cl for fear he would demand greater conpensation given

the true value of his services to the operation.

Id. at 607-08.
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Because of the inadequate record before it, the prior pane
concluded that the district court’s “suppositions” were based on
“Intuition alone.” I1d. at 608 n.1. The prior panel found that
“[t]he disparity in the evidence between the defendants activities
and t he anmobunt of drugs seized [was] not adequately expl ai ned. The
reasons the court gave [were] nere rationalizations, not specific
enough to assure us sufficiently that the defendants are reasonably
responsible for all the marijuana found at the ranch.” 1d. at 608.
Thus, the opinion “vacate[d] the sentence and renand[ed] to the
district court for resentencing, attributing to the defendants the
anount of marijuana related in the testinony at trial.”
Significantly, the opinion also specified that the testinony at
trial “ranged from 500 pounds to a little over 1,000 pounds. In
particular, the Cl said that he was told the defendants agreed to
deliver 1,100 pounds of the substance by tanker/trailer.” 1|d. at
607.

B

The governnent filed a petition for panel rehearing in Leal,
arguing that the district court did not conmt clear error when it
attributed 3,160 pounds to the defendants. I nstead of setting
forth the significant facts that had been omtted from both its
brief on appeal and the appellate record (as it has done in this
appeal ), the governnent again failed to bring any of the critical

facts to the attention of the panel. In contrast to its position
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here (i.e., that the evidence clearly denonstrates that the
def endants transported 3, 160 pounds), the governnent argued inits
petition for rehearing sinply that “there were two perm ssible
constructions of the evidence”:

There are two plausible views of the evidence as it
relates to the anount of marijuana actually transported
by the conspirators in the truck. First, the shed at the
ranch contained no nore than 1,500 pounds of marijuana
when the truck entered the ranch on Novenber 5.

While this scenario is plausible, it is nost unl|kely
There is no evidence in the record that marijuana was in
t he shed when the truck arrived, and Becerra did not tel
the agents this when he confessed. :

Second, the shed was enpty when the truck arrived, and
t he anount of marijuana unl oaded by Becerra and Leal was

in excess of 3,100 pounds. . . . It is also possible
that the conspirators did not know exactly how nuch
marijuana they were going to transport until the | ast
m nut e.

In any event, either scenario is possible. The

district court chose the second possibility, and cannot
have been clearly erroneous in doing so.

The governnent’s argunment denonstrates that it wholly failed
to bring the relevant facts to the attention of the panel. |ndeed,
judging fromthe contents of its petition for panel rehearing, it
appears that the governnent was conpletely unaware of them  Not
surprisingly, the prior panel rejected the governnent’s petition
for panel rehearing. Thereafter, the court issued six separate
(but identical) nandates))a separate nandate for each defendant,
i ncl udi ng Leal ))stating that “the judgnment of the District Court in
this cause is affirnmed, and the cause is remanded to the District
Court for further proceedings in accordance with the opinion of

this Court.” The governnent did not seek a stay of the nmandate
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wWth respect to the remand of Leal’s or any defendant’s sentence.
1]

Because thi s case reaches us on appeal for the second tine, we
must consider the inplications of our prior opinionin Leal and the
wel | -settled “law of the case” doctrine. “Under the ‘law of the
case’ doctrine, an issue of |aw or fact decided on appeal nay not
be reexamned either by the district court on remand or by the
appel l ate court on a subsequent appeal.” |Illinois Cent. Gulf RR
v. International Paper Co., 889 F.2d 536, 539 (5th Cr. 1989).

This self-inposed doctrine “serves the practical goals of

encouraging finality of litigation and discouraging °‘pane
shopping.’”” 1d. at 539; see also Lehrman v. @ulf QI Corp., 500
F.2d 659, 662 (5th Gr. 1974). “It is predicated on the prem se

that ‘there would be no end to a suit if every obstinate litigant
coul d, by repeated appeals, conpel a court to listen to criticisns
on their opinions or speculate of chances from changes in its
menbers.’” Wiite v. Miurtha, 377 F.2d 428, 431 (5th Cr. 1967)
(quoting Roberts v. Cooper, 61 U S. (20 How.) 467, 481, 15 L. Ed.
969 (1857)). The law of the case doctrine, however, is not
inviolate. W have explained that “a prior decision of this court
will be followed w thout re-examnation . . . wunless (i) the
evidence on a subsequent trial was substantially different, (ii)
controlling authority has since nade a contrary deci sion of the | aw

applicable to such issues, or (iii) the decision was clearly

-31-



erroneous and woul d work a mani fest injustice.” North M ssissipp
Comruni cations, Inc. v. Jones, 951 F.2d 652, 656 (5th Cr. 1992);
see also Gty Pub. Serv. Bd. v. CGeneral Elec. Co., 935 F.2d 78, 82
(5th Gr. 1991); Lyons v. Fisher, 888 F.2d 1071, 1074 (5th Gr.
1989); Daly v. Sprague, 742 F.2d 896, 901 (5th G r. 1984).

A corollary of the | aw of case doctrine, known as the mandate
rule, provides that a lower court on remand nust “inplenent both
the letter and the spirit of the [appellate court’s] nmandate,” and
may not disregard the “explicit directives” of that court. See
Johnson v. Uncle Ben's, Inc., 965 F.2d 1363, 1370 (5th Gr. 1992).
“The mandate rule sinply enbodies the proposition that ‘a district
court is not free to deviate fromthe appellate court’s nmandate.’”
Barber v. International Bhd. of Boil ermakers, 841 F.2d 1067, 1070
(11th Cr. 1988) (quoting Wweeler v. Cty of Pleasant G ove, 746
F.2d 1437, 1440 n.2 (11th Gir. 1984)); see also Harris v. Sentry
Title Co., 806 F.2d 1278, 1279 (5th GCr. 1987) (“It cannot be
di sputed that ‘when the further proceedings [in the trial court]
are specified in the mandate [of the Court of Appeals], the
district court is |limted to holding such as are directed.’”)
(alterations in original) (quoting 1B MRE s FEDERAL PRACTICE ¢
0.404(10), at 172 (1984)); Newball v. O fshore Logistics Int’'|, 803
F.2d 821, 826 (5th Cr. 1986) (holding that “a mandate controls on
all matters within its scope”).

Consequently, unless one of the exceptions to the |law of the

-32-



case doctrine applies, the district court was bound to foll ow our
mandate and to resentence the defendants based on the testinony at
trial. See, e.g., Johnson, 965 F.2d at 1370 (“The ‘mandate rul e’
is a specific application of the ‘law of the case’ doctrine.”)
(i nternal quotation marks omtted); see also Litman .
Massachusetts Mut. Life Ins. Co., 825 F.2d 1506, 1516 (11th GCr.
1987) (en banc) (“If circunstances after remand fall into one of
the three exceptions to the mandate rule, the district court has
greater discretion to act. |If the circunstances after remand do
not fall into one of the exceptions . . . then the district court
is constrained to follow the mandate issued by the appellate
court.”). The governnent urges that both the first and third
exceptions to the law of the case doctrine apply to the case at

hand. *®* W address each argunment in turn.

15 The governnent al so argues that the district court was
not bound by our mandate to resentence the defendants based on “the
testinony at trial” (and that it could, instead, consider
addi tional evidence which the governnent incidentally failed to put
before the prior panel). W reject the governnent’s attenpt to
circunvent the narrow exceptions to the mandate rule and the
explicit |anguage of our nandate. See Cole Energy Dev. Co. .
I ngersol | -Rand Co., 8 F.3d 607, 609 (7th Cir. 1993) (“[E]xplicit
directives by [an appellate] court to [a] |ower court concerning
proceedings on remand are not dicta.”); Litman v. Massachusetts
Mut. Life Ins. Co., 825 F.2d 1506, 1511 (11th Cir. 1987) (en banc)
(“When an appellate court issues a specific mandate it is not
subject tointerpretation; the district court has an obligation to
carry out the order. A different result woul d encourage and invite
district courts to engage in ad hoc analysis of the propriety of
appel l ate court rulings.”).

The governnent does not argue that the terns of our nandate
were vague or unclear. The argunent that the prior panel should
have all owed the district court to resentence the defendants based
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A

At the 1996 resentencing, the district court rejected the
governnent’s belated attenpt to introduce Becerra' s January 18th
statenment because our nmandate ordered the district court to
resentence the defendants based on “the testinony at trial.” The
governnent argues that the district court erred in rejecting the
i ntroduction of additional evidence because the evidence on renmand
was substantially different. W reject the governnent’s attenpt to
expand this |aw of the case exception to correct its own oversight

in failing to present the critical evidence to the prior panel.?®

on any evidence that it found rel evant))whatever strength it may
have, cf. United States v. Kinder, 980 F.2d 961, 963 (5th Gr.
1992) (“‘[I]n the interest of truth and fair sentencing a court
shoul d be abl e on a sentence remand to take new matter into account
on behalf of either the governnent or the defendant.’”)))should
have been presented to the prior panel in the governnent’s petition
for panel rehearing or a notion to stay the mandate. Thus, unless
an exception to the | aw of the case doctrine applies, the district
court was bound to resentence the defendants based on “the
testinony at trial.”

16 In an attenpt to characterize Becerra s FBlI confessions
as “new’ evidence, the governnent asserts inits brief that “[t]he
district court did not |learn of the statenments Becerra nade to the

FBI until resentencing in 1996.” This assertion is both wong and
irrel evant. First, before trial, Judge Kazen held an extensive
hearing on Becerra s notion to suppress the very statenents that
the governnent argues he did not |earn about until resentencing.
See supra at 7-8. Furthernore, at trial, defense counsel
explicitly requested that Judge Kazen read Becerra’s FBI statenents
for hinself. See supra at 12 n.7. Second, even assum ng that

Judge Kazen did not know about the contents of the FBI statenents,
the governnent’s failure to present this evidence to the district
court does not justify or explainits simlar failure to put this
evi dence before the prior panel))particularly in light of the fact
that Becerra' s notion to suppress his FBI statenents was one of the
primary issues in the first appeal. See Lyons, 888 F.2d at 1075;
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The governnent fails to provide any reason why it did not, or
could not, present Becerra' s FBI statenents to the prior panel in
either the first appeal or the notion for reconsideration. See
Lyons, 888 F.2d at 1075 (“The truth is [] that Fisher flatly failed
in the prior proceeding, for reasons best known to him to adduce
evi dence of any consideration, despite his having both the reason
and opportunity to do so.”); Litman, 825 F.2d at 1516 (“Mass
Miuitual's failure to seek nodification of our decision had the
effect of binding the district court to our instructions as set
forth in the clear mandate.”). Moreover, our prior opinion did not
| eave the i ssue open for decision nor authorize the district court
to consider additional evidence. “W  have held that the
‘substantially different’ evidence exceptiontothe | aw of -t he-case
doctrine does not apply where a prior appeal has not left the issue
open for decision.” Lyons, 888 F.2d at 1075; see al so Barber, 841
F.2d at 1072 n.5 (“The | aw of the case exceptions apply only when
substantially different evidence conmes out in the course of a
subsequent trial authorized by the nmandate.”); Goodpasture, Inc. v.
MV Pollux, 688 F.2d 1003, 1006 n.5 (5th Cir. 1982) (“[T]he
exception to | aw of the case where ‘evidence on a subsequent tri al
[is] substantially different’ is inapplicable where by the prior
appeal the issue is not left open for decision.””) (quoting

National Airlines, Inc. v. International Ass’'n of Muchinists, 430

Barber, 841 F.2d at 1072-73.
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F.2d 957, 960 (5th Cir. 1970)).

The prior panel specifically instructed the district court to
resentence the defendants based on “the testinony at trial.” Cf
Barber, 841 F.2d at 1072 n.5 (rejecting application of the
“substantially different evidence” exception because “[t]he fact
remains [] that there should have been no opportunity for
substantially different evidence to appear, as Sharit’s referrals
were not to be considered on remand”). Thus, simlar to our
conclusion in Lyons, “the district court properly denied [the
governnent] the right on remand to offer evidence that [it] had had
every opportunity and incentive to produce at the earlier
proceeding.” Lyons, 888 F.2d at 1075; see also Bauner v. United
States, 685 F.2d 1318, 1321 (11th Cr. 1982) (refusing to apply
“substantially different evidence” exception because “[t]here is
nothing inthe record to indicate that the evidence produced at the
hearing after remand was unavail able to the taxpayers during the
first trial”).

B

The governnent also argues that the district court was not
bound by the | aw of the case because our prior decisionis “clearly
erroneous” and the error works a “manifest injustice.” \Wether
this exception applies is a close question. As denonstrated, the
prior opinion is the result of critical facts being omtted from

the appellate record by both the governnent and the defendants,
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and, to a |esser extent, the panel’s decision to proceed w thout
the transcripts of Becerra’s and Salinas, Jr.’s sentencing
heari ngs. '’

Qur decision in Lyons v. Fisher presents a relatively
anal ogous situation and a useful guide to the case at hand. See
Lyons, 888 F.2d at 1073. In Lyons, our first opinion had reversed
the district court’s order granting summary judgnent in favor of
t he def endant on an all eged | and transacti on. W concl uded (on the
first appeal) that the particular |and transfer in question was an
“absolute nullity” because there was a | ack of consideration for
the transfer and remanded for “further proceedi ngs consistent with
this opinion.” 1d. On renmand, the defendant filed an affidavit

with the district court asserting that he had been paid $450 as

17 | ndeed, the governnent argued in the first appeal that
t he panel shoul d not consi der Becerra' s and Salinas Jr.’ s cl ai ns of
sentencing error because they failed to provide the relevant
portions of +the record. See Leal, 74 F.3d at 607. The
governnent’s argunent is backed by a forceful array of precedent.
See, e.g., United States v. Narvaez, 38 F.3d 162, 167 (5th Gr.
1994) (holding that a defendant’s failure to order those parts of
the record that he contends contain error will prevent us from
review ng that assignnment of error); United States v. Hi nojosa, 958
F.2d 624, 632 (5th Cr. 1992) (sane); United States .
Juarez-Fierro, 935 F.2d 672, 675 n.1 (5th Gr. 1991) (sane); United
States v. OBrien, 898 F.2d 983, 985 (5th Gr. 1990) (sane); see
also FeEp. R App. P. 10(b)(2) (requiring that appellant provides
transcript “of all evidence relevant to [the district court’s]
finding or conclusion”). Once again, the governnent failed to
raise this issue in its petition for panel rehearing, and nore
inportantly, could have solved the problem itself by sinply
inform ng the prior panel of the substance of Becerra s sentencing
hearing (i.e., that he confessed to Judge Kazen that the shed was

enpty).

-37-



consideration for the | and transfer, and thus, he argued, our panel
erred in concluding that the transfer was void for Ilack of
consi derati on. The district court, however (simlar to the
district court here), refused to consider this “new evidence
hol ding that the | aw of the case doctrine precluded it fromfurther
considering the question of the validity of the consideration. On
t he second appeal, the defendant argued that the clearly erroneous
and manifest injustice exception applied. We disagreed and
concluded that the defendant could not denonstrate “manifest
i njustice” because he was the one at fault for failing to put forth
the relevant evidence in the first appeal. W expl ained that

W mght be persuaded that manifest injustice had

occurred as a result of the alleged error if Fisher had

presented such evidence in the prior proceeding and the

previ ous panel had di sregarded the evi dence because of a

m sunderstanding of the law, or if consideration had

becone an i ssue only after it reached the appell ate | evel

and Fi sher had had no opportunity in the prior proceedi ng

t o adduce such evi dence.
ld. at 1075. However, because “Fisher flatly failed in the prior
proceedi ng, for reasons best known to hini to adduce the purported
new evidence, “despite his having both the reason and the

opportunity to do so,” we rejected his clai mof manifest injustice.
See id.

Simlarly, inthe case at hand, the governnent now presents to
this court))for the first time))Becerra’ s confession to the FBlI and

t he substance of his sentencing hearing before Judge Kazen. Wile

bot h i ndeed support the district court’s first sentenci ng deci sion,
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the governnent “flatly failed” to adduce this evidence in the first
appeal. See id.; see also Barber, 841 F.2d at 1072 n.5 (refusing
to allow plaintiffs to put forth “new evidence that had not been
offered at the first trial because “it is well settled that
plaintiffs in all cases are to be given their day in court, nothing
| ess but nothing nore. Barber was given such an opportunity, as
the case was fully tried the first time, and the ‘new records
were available then.”). We recogni ze that Becerra shoul ders
considerable blane for failing to order the transcript of his
sentencing hearing and that our prior decision grants the
defendants a reprieve from their original sentence. W wish to
enphasi ze that this Court does not countenance Becerra’'s failureto
provi de the rel evant transcripts of his sentencing hearing and t hat
this case should serve as a significant rem nder of the rationale
for the waiver rule. See FED. R App. P. 10(b)(2); see also supra
at 32 n.17.
Nonet hel ess, the governnent cites no case where our court (or
any court, for that matter) has found that a prior opinion wrks a
mani fest injustice where the party claimng injustice had all the
means and incentive to provide the relevant information in the
first appeal. Cf. Lyons, 888 F.2d at 1075 (refusing to find
exception to | aw of the case doctrine because appell ant had “every
opportunity and i ncentive to produce [the rel evant evi dence] at the

earlier proceeding”). Furthernore, the governnent nakes no
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argunent why this “extraordi nary” exception to the | aw of the case
doctrine should apply to the governnent’s failure to provide
rel evant evidence in a crimnal case. “As this Court has noted in
previous cases, ‘In this circuit, . . . the |awof-the-case
doctrine is supplanted by our firm rule that one panel cannot
disregard the precedent set by a prior panel even though it
perceives error in the precedent.” Harris, 806 F.2d at 1282
(alterations in original) (quoting United States v. 162. 20 Acres of
Land, 733 F.2d 377, 379 (5th Cr. 1984)). Even if we nmay have
reached a different result than our prior panel on the inconplete
record that was before them our conclusion does not rise to the
extraordinary level required to find a nmanifest injustice. See
Cty Public Serv. Bd., 935 F.2d at 82 (“Only in extraordinary
circunstances may this court sustain a departure fromthe ‘| aw of
the case’ doctrine on the ground that a prior decision was clearly
erroneous. Mere doubts or di sagreenent about the wi sdomof a prior
decision of this or a lower court wll not suffice for this
exception.”); Parts & Elec. Motors, Inc. v. Sterling Elec., Inc.,
866 F.2d 228, 233 (7th Gr. 1988) (“To be clearly erroneous, a
deci sion nust strike us as nore than just maybe or probably wong;
it must, as one nenber of this court recently stated . . . strike
us as wong with the force of a five-week-old, unrefrigerated dead
fish.”).

Utimtely, therefore, because blane also falls largely at the
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feet of the governnent for failing to point out to the prior panel
Becerra' s confessions to the FBI and the probation officer, or his
statenents to Judge Kazen at the April 6th sentencing hearing, we
decline to find that our prior opinion results in a nanifest
injustice. See Lyons, 888 F.2d at 1075-76 (rejecting application
of manifest injustice exception because “[i]t was only after this
court rendered its decision, and it becane apparent that
consi deration was indeed the win-lose issue of this case” did the
appel l ant attenpt to introduce the rel evant evi dence); Barber, 841
F.2d at 1072 n.5 (refusing to find exceptionto the | aw of the case
doctrine when failure to bring relevant evidence was the
appellant’s own fault). Qur conclusion in Lyons is particularly
apt here: “[Qiven [the appellant’s] opportunity and his puzzling
failure to adduce such evidence earlier, we hold that [the
appel l ant] has not suffered ‘mani fest injustice’ sinply because the
| aw- of -t he-case doctrine may now preclude his tardy i ntroduction of
t hat evidence.” Lyons, 888 F.2d at 1075.

Consequent |y, because none of the exceptions to the | aw of the
case doctrine apply, the district court properly foll owed our prior
opinion in resentencing the defendants.

|V

The governnent al so contends that the district court |acked

jurisdictionto resentence Leal, claimng that “Leal’ s sentence was

not vacated by this court.” We disagree, and note that the
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governnent itself concedes the very point inits brief.?®

The existence of jurisdiction is a question of law that we
review de novo. See United States v. Teran, 98 F.3d 831, 833-34
(5th Cr. 1996). As a general matter, a “district court regain[s]
jurisdiction over [a] case upon our issuance of the nmandate.”
Arenson v. Southern Univ. Law Ctr., 963 F.2d 88, 90 (5th Gr.
1992); see also United States v. Dozier, 707 F.2d 862, 864 n.2 (5th
Cir. 1983). Unless recalled, that mandate “controls on all nmatters
wthin its scope.” Newbal I, 803 F.2d at 826. No party having
moved to stay or recall this mandate, our inquiry into the basis
for the district court’s jurisdiction to resentence Leal is at an
end. See Leroy v. City of Houston, 906 F.2d 1068, 1074 (5th Cr
1990) (holding that an appellate nandate retains its force unless
recal | ed, because even if sone portions of the mandate appear to be
“the result of inadvertence on the part of the appellate court,”
the “appropriate procedure” in that situation is to “nove this
Court to recall its nmandate”). In the face of the governnent’s
explicit concession, see supra at 36 n.18, as well as the fact that

a specific mandate issued for Leal,'® we reject the government’s

18 In its brief, the governnent states that this court
“vacated the sentences of all defendants, including Leal, and
remanded for resentencing.” (enphasis added). The governnent does
not attenpt to explain its later contrary assertion.

19 As noted above, see supra at 26, separate judgnents
i ssued as to each defendant, and the particul ar judgnent captioned
“United States versus Victor Leal,” states that “the cause is

remanded to the district court for further proceedings in
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claimthat the district court l|lacked jurisdiction to resentence
Leal followng the issuance of our nandate in his case. See
Newbal | , 803 F.2d at 826 (“Wen an appellate nandate is issued, a
district court reacquires jurisdiction.”).
\Y

We turn now to Becerra s contentions on appeal, specifically
his assertion that the district court erred in denying hima four-
|l evel reduction for mninmal participation and a three-|evel
reduction for acceptance of responsibility. The governnent asserts

that Becerra failed to raise these sentencing issues on the first

appeal, and that the law of the case therefore bars our
consideration of these abandoned cl ai ns. W agree. “IAl lega
decision nmde at one stage of a civil or crimnal case,

unchal | enged i n a subsequent appeal despite the existence of anple

accordance with the opinion of this Court.” The opinion, in turn,
states that “[w]e vacate the sentence and remand to the district
court for resentencing, attributing to the defendants the anount of
marijuana related in the testinony at trial.” Leal, 74 F.3d at 608
(enphasi s added). Even if our prior opinion should not have given
Leal the benefit of an argunent he did not raise, but cf. FED. R
CRM P. 52(b) (“Plain errors or defects affecting substantia

rights may be noticed although they were not brought to the
attention of the court.”), the governnent should have raised this
argunent with a notion to stay the mandate. See 5THCIR R 41.2
(providing that a mandate may be recalled to “prevent injustice”);
see also Leroy v. Cty of Houston, 906 F.2d 1068, 1075 (5th Cr

1990) (refusing to treat an appeal following remand as a notion to
recall the prior mandate); Barber, 841 F.2d at 1071 n.2 (refusing
to consider additional argunent on second appeal when “counsel
request ed nei ther rehearing by the panel nor rehearing by the court
en banc”); Litman, 825 F.2d at 1513 (explaining that appellee’s
failure to seek any nodification of appellate court’s prior
decision limted the issues to those specified on renmand).
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opportunity to do so, becones the | aw of the case for future stages
of the sane litigation, and the aggrieved party is deened to have
forfeited any right to challenge that particular decision at a
subsequent date.” United States v. Bell, 988 F.2d 247, 250 (1st
Cir. 1993). Because Becerra did not challenge the district court’s
m ni mal participant and acceptance of responsibility decisions in
his first appeal, we need not consider those belated chal |l enges
here. Even if we were to reach the nerits of Becerra's
contentions, they are without nerit.
A

Whet her Becerra was a “mninmal participant,” entitled to a
four-|evel reduction pursuant to U S.S.G 8§ 3Bl.2(a), or a “mnor
participant,” entitled to a two-level reduction pursuant to
US S G 8§ 3B1.2(b), is afactual determ nation that we reviewonly
for clear error. See United States v. Pofahl, 990 F.2d 1456, 1485
(5th Gr. 1993). Mninmal participants are those who denonstrate a
“lack of know edge or understanding of the scope and structure of
the enterprise.” See United States v. Mtchell, 31 F.3d 271, 278
(5th Gr. 1994) (citing US S G 8§ 3BL.2, cnt. (n.1)). M nor
participants are those “l ess cul pabl e t han nost ot her partici pants,
but whose role could not be described as mninmal.” 1d. (citing
US.S.G § 3BL2 cmt. (n.3)).

The testinony at trial established that Becerra knew that he

was involved with several other people in an attenpt to transport
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a |l oad of marijuana fromlLaredo, Texas to Bul verde, Texas, and that
his role in the operation was to assist in the unloading of the
marijuana once it reached its final destination. Such know edge
belies any claim to mninmal-participant status. See Rosier .
United States Parole Commin, 109 F.3d 212, 214 (5th Gr. 1997)
(hol ding that the defendant could not “reasonably assert that he
| acked knowl edge or understanding of the enterprise to the degree
necessary to support a reduction as a mninmal participant,” when
he admtted to driving the vehicle on other occasions in exchange
for “large suns of noney,” and also admtted that he “suspected
that drugs were in the van”). Accordingly, we hold that the
district court did not err in determning that Becerra qualifies as
a mnor rather than a mninmal participant.
B

Whet her Becerra “accepted responsibility” in a manner
sufficient toentitle himto a three-level reduction under U S. S. G
8§ 3El1.1, is a determnation requiring sone judgnent as to

credibility, and therefore wll not be disturbed unless it is
wi t hout foundation.” United States v. Ml donado, 42 F.3d 906, 913
(5th Cr. 1995). The guidelines indicate that an acceptance-of -
responsibility reduction is generally not appropriate when a
def endant “puts the governnent to its burden of proof at trial by

denyi ng the essential factual elenents of guilt, is convicted, and

only then admts guilt and expresses renorse.” U S S. G § 3EL 1,
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cnt. (n. 2); see also United States v. Branch, 91 F.3d 699, 742
(5th CGr. 1996) (noting that “[w hile conviction by trial does not
‘“automatically preclude’ the availability of this [reduction], the
Cui del i nes contenpl ate that those cases i n which the defendant both
accepts responsibility within the neaning of this section and goes

totrial will be ‘“rare’”) (citations omtted).

The district court did not find Becerra to be one of those
“rare” defendants who goes to trial and yet may fairly be said to
have accepted responsibility. This determ nation, far from being
“w thout foundation,” appears well supported by the record. As
Becerra’s counsel noted in his closing statenent to the jury:
“Ruben G| Becerra is here before you and he’s maintaining his
innocence . . . [t]here’s no evidence to show that he possessed
marijuana, no evidence whatsoever.” On direct appeal, Becerra
continued to chal |l enge the sufficiency of the evidence presented by
the governnent. \Whatever assistance Becerra may have provided to
the FBI post-arrest and pre-trial, Becerra's overall approach to
the charges against him does not denonstrate an acceptance of
responsibility. See id. (rejecting as “ludicrous” a defendant’s
suggestion that he was entitled to a three-level reduction for
acceptance of responsibility when he provided a post-arrest
statenent, but contested his factual gquilt at trial, and even

procl ai ned at sentencing that “we still stand on our innocence”).

W therefore find no error in the district court’s denial of a
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three-1evel, acceptance-of-responsibility reduction.
Vi
For the foregoi ng reasons, the judgnent of the district court

is, in all respects, AFFIRVED

-47-



