IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40568

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appell ee-
Cr oss- Appel | ant ,

VERSUS
GECRCE E. BRACKETT, SR.,

Def endant - Appel | ant -
Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas

May 21, 1997
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

We now consider the application of the collateral estoppel
doctrine to successive crimnal prosecutions. Ceorge Brackett
appeal s the denial of his notion to dism ss his indictnment, arguing
that the Double Jeopardy C ause bars the instant prosecution for
conspiracy to possess with intent to distribute narihuana in
violation of 21 U S.C. § 846(a)(1l). The governnment cross-appeals,
arguing that the district court erred in suppressing evidence
introduced in a previous prosecution for possession with intent to

di stribute marihuana. W affirm on the appeal, reverse on the



cross-appeal, and renmand.

| .

On Septenber 18, 1992, Brackett was stopped at a border patrol
checkpoint in Falfurrias, Texas, and consented to a search of his
tractor-trailer truck. Border patrol officers discovered 247
kil ograns of marihuana in the truck, and Brackett was arrested.

Brackett was indicted on one count of possession with intent
to distribute marihuana in violation of 21 U S C 8§ 841(a)(1l).
At trial, he did not contest the fact that he had been in posses-
sion when he was arrested; instead, he pl eaded i gnorance, claimng
t hat he had no know edge of the mari huana and specul ating that the
drugs nust have been placed in the truck, wthout his know edge,
while it was unattended. Accordingly, the prosecution and the
def ense bot h acknow edged that nens rea was the only di sputed i ssue
for the jury. Brackett was acquitted.

Subsequent |y, the governnent discovered evidence inplicating
Brackett as a drug courier in a marihuana distribution conspiracy.
Consequent |y, he was indi cted on one count of conspiracy to possess
with intent to distribute marihuana in violation of 21 U S. C
88 846(a)(1l) and 841(b)(1)(B). The conspiracy alleged in the
i ndictment occurred from April 1990 to May 1994, including the
events charged in the prior possession prosecution. Mor eover,
three alleged co-conspirators pleaded gquilty to charges of
possession with intent to distribute, inplicating Brackett in the

conspiracy and offering testinony about the Septenber 18, 1992,



mar i huana shi pnment to substantiate their allegations.

Brackett filed a pretrial notion to dismss the indictnent,
claimng that it constituted a successive prosecution barred by the
Doubl e Jeopardy O ause, insofar as he had been acquitted previously
of the substantive offense of possessionwith intent to distribute.
The district court denied the notion but ordered the suppressi on of
all evidence introduced in the prior possession prosecution,
concl uding that collateral estoppel barred the governnent’s use of
t hat evidence to prove any fact necessarily decided by the jury in
acquitting Brackett of the possession offense.

Brackett appeals the denial of his pretrial notion to dismss
the indictnent, which is an appeal abl e order under the coll ateral
order doctrine. See Abney v. United States, 431 U S. 651, 662
(1977). The governnent appeals the suppression order, which is

i mredi at el y appeal abl e under 18 U. S.C. § 3731.

.

The doctrine of collateral estoppel is incorporated into the
Doubl e Jeopardy C ause. Ashe v. Swenson, 397 U. S. 436, 445 (1970).
Col | ateral estoppel guarantees that “when an i ssue of ultimate fact
has once been determned by a valid and final judgnent, the issue
cannot again be |litigated between the sane parties in any future
[awsuit.” 1d. at 443.

This court has consistently held that coll ateral estoppel may
af fect successive crimnal prosecutions in one of two ways. First,

it wll conpletely bar a subsequent prosecution if one of the facts



necessarily determined in the fornmer trial is an essential el enent
of the subsequent prosecution. Second, while the subsequent
prosecution may proceed, coll ateral estoppel will bar the introduc-
tion or argunentation of facts necessarily decided in the prior
proceeding. E.g., United States v. Deerman, 837 F.2d 684, 690 (5th
Cir. 1988).1

In this appeal, both applications of collateral estoppel are
at issue: The district court declined to dismss the indictnent,
but suppressed all evidence introduced in the prior possession
prosecution. The application of collateral estoppel is a question
of law that we review de novo. United States v. Smth, 82 F.3d
1261, 1265-66 (3d Cir. 1996); United States v. Rogers, 960 F.2d
1501, 1507 (10th Cr. 1992).

A

It is axiomatic that “[c]ollateral estoppel bars relitigation
only of those facts necessarily determned in the first trial.”
Deerman, 837 F.2d at 690. Accordingly, the first step in resolving
a claimof collateral estoppel is to determne which facts were
“necessarily decided” in the first trial. United States v. Levy,
803 F.2d 1390, 1398-99 (5th Gr. 1986); United States v. Mock,
604 F.2d 341, 343 (5th Cr. 1979). At this first stage of the
i nquiry, the defendant bears the burden of denonstrating that the

i ssue he seeks to forecl ose was “necessarily decided” in the first

1 Accord United States v. Kalish, 780 F.2d 506, 508-09 (5th Cir. 1986);
United States v. Caucci, 635 F.2d 441, 448 (5th Cr. Unit B Jan. 1981); United
States v. Lee, 622 F.2d 787, 790 (5th G r. 1980).
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trial. Dowing v. United States, 493 U S. 342, 350 (1990).°2

This threshold determ nation is the touchstone of coll ateral
estoppel doctrine. “Wien a 'fact is not necessarily determned in
a fornmer trial, the possibility that it may have been does not
prevent re-exam nation of that issue.'” Lee, 622 F.2d at 790
(quoting Adans v. United States, 287 F.2d 701 (5th Gr. 1961)).°3
The application of this test to crimnal cases is awkward, however,
as a general verdict of acquittal does not specify the facts
“necessarily decided” by the jury.

Therefore, to determ ne which facts were “necessarily deci ded”
inthe first trial, follow ng an acquittal by a general verdict, we
exam ne the record of the prior proceeding, taking into account the
pl eadi ngs, evi dence, charge, and other relevant matter, in order to

determ ne “'whether a rational jury could have grounded its verdict
upon an issue other than that which the defendant seeks to
forecl ose fromconsideration.'” Ashe, 397 U S. at 444 (citations
omtted); accord Dowing, 493 U S. at 350.

Follow ng this directive, we have taken a functional approach
to collateral estoppel in crimnal cases, |ike the instant appeal,
in which a defendant was first acquitted by a general verdict and

| ater invoked coll ateral estoppel to bar a subsequent prosecution.

See, e.g., Deerman, 837 F.2d at 690; Levy, 803 F.2d at 1399; Lee,

2 See al so Schiro v. Farley, 510 U S. 222, 232-36 (1994) (rejecting a clai m
of collateral estoppel because the petitioner could not prove that the jury had
“necessarily determ ned” the issue he sought to foreclose).

3 Accord Deerman, 837 F.2d at 690; Levy, 803 F.2d at 1398; Kalish, 780 F.2d
at 508.



622 F.2d at 790; Mock, 604 F.2d at 344. *“In making this eval ua-
tion, we nust examne allegations of the indictnent, testinony,
court's instructions to the jury, and jury's verdict to consider
what makes the jury's verdict coherent. We should nmake this
determnation in arealistic, rational, and practical way, keeping
in mnd all the circunstances.” Deerman, 837 F.2d at 690 (cita-
tions omtted).

It isnot difficult to discernthe facts “necessarily deci ded”
by the jury in the first trial. Brackett did not deny that he was
i n possession of 247 kil ograns of mari huana when arrested, nor did
he contest the physical evidence and eyewi tness testinony. To the
contrary, he freely conceded all the facts relevant to the actus
reus and staked his defense exclusively on the question of nens
rea.

I nsisting that he had no know edge of the mari huana, Brackett
characterized hinself as an i nnocent driver who had been used as an
unwi tting drug courier by drug snugglers, and the jury apparently
believed him Under these circunstances, there is only one
rati onal explanation for the general verdict of acquittal: The
governnent did not prove, beyond a reasonabl e doubt, that Brackett
knew of the 247 kilograns of marihuana in his truck on
Septenber 18, 1992. Accordingly, the jury “necessarily decided”
only that Brackett did not know ngly possess mari huana with intent

to distribute on that date.*

4 Cf. Ashe, 397 U.S. at 445 (concluding that a general verdict of acquittal
“necessarily deci ded” the question of identity in an arned robbery prosecution,
(continued...)



Havi ng determ ned which facts were “necessarily decided” in
the first trial, we nust deci de whet her the governnent is attenpt-
ing to relitigate the sane facts in the conspiracy trial. See
Levy, 803 F.2d at 1398-99; Mock, 604 F.2d at 343. Therefore, we
must di vine whether the facts “necessarily decided” in the first
trial are essential elenents of the conspiracy charge. |f so, the
conspiracy prosecution is barred by collateral estoppel. |If not,
we nust decide whether the evidence offered in the possession

prosecution must be suppressed in the conspiracy trial.

B

Col | ateral estoppel conpletely bars a subsequent prosecution
only when a fact “necessarily determned” in the first prosecution
is an essential elenent of the offense charged in the subsequent
prosecution. See Kalish, 780 F.2d at 508; Lee, 622 F.2d at 790.
In the i nstant case, none of the essential elenents of the offense
of conspiracy to possess with intent to distribute mari huana was
“necessarily decided” inthe prior possessiontrial. Consequently,
the district court properly refused to dism ss the indictnent.

In order to prove the existence of a conspiracy to possess
wth intent to distribute mari huana, the governnent is required to
prove three essential elenents beyond a reasonable doubt: first,
that an agreenent existed to violate the federal narcotics |aws;

second, that the defendant knew of the existence of the agreenent;

(...continued)
whi ch was the “single rationally conceivable issue in dispute before the jury”).
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and third, that he voluntarily participated in the conspiracy.
See United States v. Garcia, 86 F.3d 394, 398 (5th Cr. 1996),
cert. denied, 117 S. C. 752 (1997); United States v. Cardenas,
9 F.3d 1139, 1157 (5th Cr. 1993); United States v. Miltos,
985 F.2d 743, 746 (5th Cr. 1992).

As we have stated, the jury “necessarily determ ned” only that
t he governnent had failed to prove, beyond a reasonabl e doubt, that
Brackett knew of the marihuana discovered in his truck on
Septenber 18, 1992. To convict Brackett for conspiracy, however,
the governnent need not prove that he knew of the marihuana
confiscated at the checkpoint; to the contrary, the governnent is
required to prove only that Brackett knew of an agreenent to
violate the federal narcotics |aws and voluntarily participated in
that agreenent. See, e.g., Garcia, 86 F.3d at 398. Consequently,
hi s acquittal on the possession charge did not “necessarily deci de”
any essential element of the conspiracy charge.®

Under these circunstances, Brackett’s acquittal of possession
wWth intent to distribute does not collaterally estop the United
States from prosecuting him 1in a subsequent proceeding, for
conspiracy to possess with intent to distribute. Accordingly, the

district court did not err inrefusing to dismss the indictnment.?

> See Lee, 622 F.2d at 790 (holding that an acquittal on charges of
mari huana possession does not foreclose proof of any elenment essential to a
conviction for conspiracy to distribute marihuana).

5 Inthe district court, Brackett also clained the Doubl e Jeopardy O ause
bars the subsequent conspiracy prosecution. |Insofar as he renews this claimon
appeal, it iswthout nerit. A substantive offense and conspiracy to conmt that
offense are not the “same offense” for purposes of double jeopardy. United

(continued...)



C.

Even when a subsequent prosecution is not conpletely barred,
this court has held that coll ateral estoppel nmay bar the adm ssion
or argunentation of facts necessarily decided in the first trial.
See, e.qg., Deerman, 837 at 690; Kalish, 780 F.2d at 508-09; Caucci,
635 F.2d at 448; Lee, 622 F.2d at 790. Relying on this doctrine,
the district court concluded that all evidence introduced in the
possessi on prosecution nust be suppressed in the conspiracy trial.
The governnent appeals this suppression order, arguing that it is
overbroad and contrary to Suprene Court precedent. W agree.

A general verdict of acquittal, excul pating the defendant of
liability for a substantive of fense, does not estop the governnent
fromintroduci ng the sane evidence in a subsequent prosecution for
conspiracy to comnmt the sane offense. E.g., United States v.
Garza, 754 F.2d 1202, 1209 (5th Gr. 1985). A general verdict of
acquittal nerely indicates that the governnent has failed to
convince the jury, beyond a reasonable doubt, of at |east one
essential elenment of the substantive offense; it does not “neces-
sarily determne” any facts at issue in the conspiracy trial

Therefore, the doctrine of collateral estoppel is inapposite. |Id.

(...continued)
States v. Felix, 503 U S. 378, 389-92 (1992).

Li kewi se, Brackett suggests that a successive prosecutionis barredif the
governnent seeks to establish an essential elenent of the second offense by
provi ng conduct for which the defendant was prosecuted in the first prosecution.
See Grady v. Corbin, 495 U S. 508, 510 (1990); Illinois v. Vitale, 447 U. S. 410,
420 (1980). This “sanme conduct” test for doubl e j eopardy was abandoned, however,
in United States v. Dixon, 509 U S. 688, 704 (1993). See Wight v. Witley,
11 F.3d 542, 545-46 (5th Cir. 1994). Therefore, Brackett can find no shelter in
t he Doubl e Jeopardy d ause.



Accordingly, the governnent nmay introduce evidence of an
all eged crimnal act, notw thstanding the fact that the defendant
previ ously has been acquitted of the substantive offense, to prove
participation in a conspiracy to conmt the substantive offense.
Overt acts in furtherance of a conspiracy need not be crimnal
therefore, acquittal for the substantive offense does not bar the
adm ssion of the sane evidence in a subsequent conspiracy trial.
“Merely because appell ants were acquitted of the substantive .
charges does not nean that the facts upon which the charges were
based cannot | ater be used as non-crimnal overt acts in further-
ance of the conspiracy to commt the substantive offenses.” [|d. at
1209-10.7

The Suprene Court has placed its inprimatur on this principle.
In Dowing v. United States, 493 U S. 342 (1990), the Court held
that a prior acquittal does not preclude the governnent from
relitigating a question of fact when the issue is governed by a
| ower standard of proof in a subsequent proceeding. 1d. at 347-50.
The Dow i ng Court adopted the sane reasoni ng we enpl oyed in Garza,
acknowl edging that a general acquittal does not “necessarily
decide” an ultimate issue of fact but nerely indicates that the
evi dence was not sufficient to prove every elenent of the offense
beyond a reasonabl e doubt.

When the sane evidence is adm ssible for a purpose that does

” See also United States v. Morris, 79 F.3d 409, 411 n.2 (5th Cr. 1996)
(reaffirmng that “acquittal of the substantive of fense does not preclude use of
the sane facts as evidence of noncrimnal overt acts in furtherance of a
conspiracy”).
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not require proof beyond a reasonabl e doubt, therefore, coll ateral
est oppel does not bar the governnent fromrelitigating the issue in
a subsequent proceeding. 1d. at 348-49.8 Therefore, the Dow ing
Court declined the defendant’s invitation “to extend Ashe v.
Swenson and the collateral-estoppel conponent of the Double
Jeopardy Clause to exclude in all circunstances . . . relevant and
probative evidence that is otherw se adm ssi bl e under the Rul es of
Evi dence sinply because it relates to alleged crimnal conduct for
whi ch a defendant has been acquitted.” Id. at 348. |Inforned by
Dow i ng, we decline to extend the doctrine of collateral estoppel
to bar relitigation of all evidence introduced in Brackett’s prior

possessi on prosecution.?®

8 The Court has recently reaffirmed this principle, holding that a genera
acqui ttal does not collaterally estop the government fromintroducing the sane
evidence in a subsequent proceedi ng governed by a | ower burden of proof. See
United States v. Watts, 117 S. . 633, 637 (1997).

9 Inthe aftermath of Dowing, collateral estoppel bars the introduction
of evidence in a subsequent proceeding only if the facts “necessarily deci ded”
inthe first trial were determ ned under the sane burden of proof applicable in
t he subsequent trial. Accordingly, Dowing calls into questionthe |line of cases
hol di ng that collateral estoppel may bar the adm ssion or argunmentation of facts
necessarily decided inthe first trial, evenif the subsequent prosecution is not
conpl etely barred. See, e.g., Deerman, 837 F.2d at 690; Kalish, 780 F.2d at 508-
09; Caucci, 635 F.2d at 448; Lee, 622 F.2d at 790. A general verdict of
acquittal “necessarily determnes” only that the evidence was insufficient to
prove each elenent of the offense beyond a reasonable doubt; therefore,
col l ateral estoppel bars relitigation only of facts that nust be proven beyond
a reasonabl e doubt.

Because only ultimate facts nust be established beyond a reasonabl e doubt,
however, Dow ing effectively linmts the doctrine of collateral estoppel to cases
in which the governnent seeks to relitigate an essential el ement of the of fense.
See Dow ing, 493 U S. at 348 (declining to give collateral estoppel effect to a
prior acquittal that did not decide an ultimate i ssue in the second prosecution);
see al so Ashe, 397 U. S. at 443 (limting collateral estoppel to ultinmate facts).
“Dowl i ng teaches that the Ashe holding only bars relitigation of a previously
rejected factual allegation where that fact is an ultimate issue in the
subsequent case.” Wight v. Witley, 11 F.3d 542, 546 (5th Gr. 1994); accord
Ni chols v. Scott, 69 F.3d 1255, 1271-72 (5th Cr. 1995), cert. denied,
116 S. . 2559 (1996).

(continued...)
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Al t hough the jury in the first trial “necessarily determ ned”
that the governnent had failed to prove, beyond a reasonabl e doubt,
that Brackett knew of the 247 kil ogranms of marihuana in his truck,
t he governnent need not prove that fact beyond a reasonabl e doubt
in the conspiracy prosecution, as it is not an ultimate issue. In
order to convict Brackett for participation in the conspiracy, the
gover nnment nust prove only that Brackett knowi ngly participated in
a conspiracy to violate the federal narcotics |aws; evidence
concerning the Septenber 18, 1992, mari huana shipnent is rel evant
to establish Brackett’s voluntary participation in the conspiracy,
but is not required to prove the essential el enents of the of fense.
Accordingly, collateral estoppel does not bar the governnment from
relitigating evidence originally offered in the possession trial,
because t he burden of proof governing the adm ssibility of evidence
in the conspiracy prosecution is |ower than the burden of proof
required to establish an ultimate issue in the possession trial.?°

The adm ssibility of evidence relevant to an ultimte issueis

governed by FED. R Evip. 401, which defines “rel evant evi dence” as

(...continued)

Gventhe narrowinterpretation of collateral estoppel endorsed in Dow ing,
it isdifficult to conceive of a case in which collateral estoppel would bar the
admi ssion or argunmentation of facts necessarily decided in the first trial,
wi thout conpletely barring the subsequent prosecution. In the instant case,
however, we have no occasion to consi der whet her Dowl i ng has overruled this |ine
of decisions, and we | eave that question for another day.

10 ¢f. Bourjaily v. United States, 483 U.S. 171, 175 (1987) (“Evidence is
pl aced before the jury when it satisfies the technical requirenents of the
evidentiary Rules, which enbody certain |legal and policy determ nations. The
i nqui ry nmade by a court concerned with these matters i s not whet her the proponent
of the evidence wins or | oses his case on the nerits, but whether the evidentiary
Rul es have been satisfied. Thus, the evidentiary standard is unrelated to the
burden of proof on the substantive issues, be it a crimnal case or a civil
case.”) (internal citations omtted).
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evi dence “having any tendency to nake the existence of any fact
that is of consequence to the determ nation of the action nore
probabl e or | ess probable than it would be w thout the evidence.”!
It is indisputable that evidence concerning the Septenber 18, 1992,
mar i huana shi pnent is highly relevant to the determ nati on whet her
Brackett participated in a conspiracy to possess with intent to
di stribute mari huana, regardl ess of the fact that the evidence was
insufficient to prove, beyond a reasonabl e doubt, his guilt of the
substantive offense. Evidence that Brackett had transported 247
kil ograns of mari huana, when corroborated by the statenents of his
al l eged co-conspirators, would have a tendency to prove the
essential elenents of conspiracy to possess wth intent to
distribute marihuana: that an agreenent existed to violate the
narcotics laws, that Brackett knew of the agreenent, and that he
voluntarily participated in the conspiracy. Therefore, the
evidence is relevant and admi ssi bl e. 12

In the instant case, the standard governing the adm ssibility

of evidence is lower than was the burden of proof in the first

1 I'n Dowing, the contested evidence concerned extrinsic evidence of other
bad acts, admissible under FED. R EwiD. 404(b). In the instant case, however,
the evidence is intrinsic evidence directly relevant to the conspiracy charge and
thus is governed by FED. R EviD. 401-03.

12 Rel evant evidence is presunptively admissible. Fen. R EwvidD. 402
Rel evant evi dence may be excluded by the district court if the probative val ue
of the evidence is “substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury.” FeED. R EviD. 403. Had the
district court excluded all evidence introduced in the possession trial pursuant
to rule 403, we would review that determnation for abuse of discretion. See,
e.g., Mrris, 79 F.3d at 411-12 (affirm ng the suppression of evidence under
rul e 403 despite the conclusion that the evidence was not collateral |y estopped).
The district court did not cite rule 403 as the basis for its ruling, however,
and t hus we have no occasi on to consider such an alternative basis for decision
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trial. Under both Fifth Grcuit precedent and Dow i ng, therefore,
the governnent is not collaterally estopped fromintroducing the
sane evidence in the conspiracy prosecution. Accordi ngly, the
district court erred in suppressing all evidence introduced in the

possession trial.

L1l
The order refusing to dism ss the indictnent is AFFI RVMED. The
suppression order is REVERSED, and this matter is REMANDED for

further proceedings consistent wth this opinion.

14



