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BENAVI DES, Circuit Judge:

The appel lant, R cky Joe Shugart, challenges his conviction
and sentence for manufacturing nethcathinone in violation of 21
US C 8 841(a)(1l) and possessing ephedrine with the intent to
manuf acture nethcathinone in violation of 21 U S.C. § 841(d)(1).
We concl ude that the good-faith exception to the exclusionary rule
defeats Shugart’s argunents that evidence of nethcathinone
production secured pursuant to search warrants was erroneously
admtted into evidence. W also hold that evidence found on

Shugart’s person when he was arrested was properly admtted into



evidence as fruits of a lawul search incident to an arrest.
Moreover, we conclude that the district court did not abuse its
discretion by admtting other chall enged evidence or by declining
to grant Shugart’s notion for a newtrial based on newy di scovered
evidence. Finally, we conclude that the district court commtted
no error in calculating Shugart’s sentence. Accordi ngly, the
judgnent of the district court is affirmed in all respects.
| . Background

United States Drug Enforcenent Agency (“DEA’) agents began
investigating the alleged narcotics activity of Shugart and his
sister, Lori Ann Leach, when Agent M chael Keene received a tip
t hat Shugart and Leach were involved in the illegal production of
met hcat hi none. The tip was provided by a DEA agent in Wchita,
Kansas, who told Agent Keene that a confidential informant (“Cl")
in Kansas told him that Shugart was in possession of a “N
Met hcat hi none | aboratory.” The CI also alleged that Shugart was
ordering ephedrine, a substance needed to produce nethcat hi none,
fromQA ynpus Distributing Conpany (“d ynpus”) and T&M Di stri buti ng
Conpany (“T&M'), and that Shugart occasionally directed Leach to
order the ephedrine.! The Cl also stated that he had been on
Shugart’s and Leach’s properties near Bonham Texas, in the nonth
preceding the tip, and had observed a net hcat hi none | aboratory on
Shugart’s property, and other chemcals wused to produce

nmet hcat hi none on Leach’ s property.

' It is undisputed that ephedrine has |awful uses as an appetite
suppressant and that it is not illegal to order the drug frommail -
order houses.



Before taking further action, Agent Keene sought to verify the
information provided by the (. In this regard, Agent Keene
contacted T&M and asked whether Shugart or Leach had ordered
ephedrine. A representative of T&M told Agent Keene that Shugart
and Leach had recently placed several |arge orders for ephedrine
that were shipped to Bonham Texas.

On Novenber 8, 1994, a T&M representative phoned Agent Keene
and informed him that Shugart had recently placed an order for
3,000 tablets of ephedrine to be sent to a post office box in
Randol ph, Texas. Agent Keene confirnmed this information by
contacting a postal inspector who stated that a package from T&M
addressed to Shugart had arrived at the Randol ph post office. The
postal inspector also told Agent Keene that another package
addressed to Shugart had arrived fromd ynpus. Both packages were
mai l ed collect on delivery, requiring Shugart to pay for the
packages before receiving them

DEA agents and United States Postal I|nspectors established
surveill ance of the Randol ph post office. At approximtely 10:00
a.m on Novenber 14, 1994, Shugart and a wonan, | ater identified as
his wife, arrived at the post office. Shugart entered the post
office and paid for the package from Q ynpus. Shugart told a
postal inspector that he had only enough noney to pay for one of
t he packages and that he would return later for the package from
T&V  Shugart then returned to the car, and the agents foll owed him
and his wife to Leach’s nobile honme, located in a rural area near

Bonham Texas. Once there, Shugart exited the car and carried the



package inside the nobile honme. H's wife, still followed by DEA
agents, then drove to a grocery store i n Bonham Texas, where a DEA
agent wat ched her purchase Red Devil Lye and Epsom Salt, which are
al so ingredients necessary to produce nethcathi none. The agents
continued to tail Shugart’s wife on the return trip to Leach’s
nmobi | e hone.

Wi | e conducting this surveillance, Agent Keene called the C
in Kansas on a cellular phone. The CI stated that he had aided
Shugart i n manuf act uri ng net hcat hi none on Shugart’s property on two
separate occasions in August 1994. The CI also told Agent Keene
t hat he had observed net hcat hi none, ephedrine, and other chem cal s
used to produce nethcat hinone on Leach’s property in August 1994.

Based on the DEA s surveillance and his conversation with the
Cl, Agent Keene decided to apply for warrants to search Shugart’s
and Leach’s properties. At approximately 2:00 p.m the sane day,
Agent Keene hastily drafted an affidavit incorporating the above
facts and presented it to a magi strate judge in Sherman, Texas.

Before presenting the applications and affidavit for the
search warrants to the nagistrate, however, Agent Keene noticed
that the applications and warrant fornms contai ned several defects.
Apparently, the agent who prepared the docunents wutilized
boilerplate forns that had previously been used to acquire a
warrant authorizing a search for evidence of possession with the
intent to distribute cocaine. Both the applications for the search
warrants and the warrants thenselves referred to “cocai ne” rather

t han “net hcat hi none.”



Agent Keene brought the mstakes to the nmagistrate's
attention, and the magistrate instructed himto mark through the
references to “cocaine,” insert “nethcathinone,” and initial the
hand-witten changes. Agent Keene conplied wth these
instructions, and the nmagistrate signed the warrants contai ning
Agent Keene's interlineations.

Agent Keene and the Assistant United States Attorney assigned
to the case failed to detect the sane mstake on a formentitled
“Application and Affidavit for Search Warrant,” which served as a
cover sheet for Agent Keene's affidavit in support of the warrants.
On that docunent, the itens to be searched for and seized were
descri bed as “evidence, instrunentalities or fruits of the crine of
conspiracy to possess or distribute cocaine.”

After the warrants were issued, Agent Keene returned to
Bonham Texas, and briefed the DEA raid team that was to execute
the warrants. The agents discussed the facts leading to the
acquisition of the search warrants, as well as the fact that
Shugart had a previ ous weapons conviction. The agents determ ned
that they would raid Leach’s nobile hone and an unattached, open-
faced garage adjacent to the nobile hone sinmultaneously because
agents had observed a person in the garage and were concerned t hat
he or she m ght pose a safety risk to the agents.

The agents who rai ded the garage found Shugart standi ng near
the center of the structure in close proximty to a work bench
whi ch contained glass |aboratory equipnent, bottles of various

subst ances, and several electric hand m xers, one of which was



gyrating intermttently as if there was a short in its power
sour ce. DEA agent Martin Suell, the first agent to enter the
garage, identified hinself and commanded Shugart to lie on the
floor. After Shugart conplied with this order, he was handcuffed
by anot her agent. The agents frisked Shugart and found nunerous
“pl astic baggies” in his coat pocket, which were ultinmately sei zed.
The agent then read Shugart his Mranda rights. Chem sts were
called to Leach’s property, and they and the DEA agents processed
the scene. Agents subsequently seized several containers
containing liquid substances, neasuring cups, funnels, an enpty
ephedrine bottle, and various other substances and | aboratory
equi pnent fromthe garage.

At sonme point during these events, DEA agents transported
Shugart to his nearby nobile honme and executed the second search
warrant issued by the magistrate. Assorted chem stry nagazi nes,
literature on clandestine |abs, and a letter were found and sei zed
from Shugart’s property.

Al t hough Shugart was readily available, DEA agents asked
Shugart’s wfe if she would acconpany them to the Randol ph post
office and sign for the the package of ephedrine sent fromT&to
her husband. Shugart’s wife agreed, and wth her help, agents
sei zed the package fromthe post office. Subsequently, Shugart’s
w fe signed a consent-to-search formauthori zing the agents to open

t he package. Wen the agents opened t he package, they found 3, 000



ephedrine tablets.?

A federal grand jury returned a three-count indictnent agai nst
Shugart. Count one charged him with conspiracy to nmanufacture
met hcat hi none in violation of 21 U S.C. 8§ 846. Count two charged
Shugart wi th manufacturing nethcat hinone in violation of 21 U S. C
8§ 841(a)(1). Finally, count three charged Shugart with possession
of a listed chemcal, ephedrine, with intent to manufacture
met hcat hi none in violation of 21 U S.C 8§ 841(d)(1).

Ajury trial was conducted on May 16, 1995.° The jury found
Shugart gquilty of manufacturing nethcathinone. |In addition, the
jury found Shugart guilty of the necessary included offense of
attenpting to manufacture nethcathinone. Finally, the jury found
Shugart guilty of possession of ephedrine with the intent to
manuf act ure met hcat hi none.

Shugart’s presentence report (“PSI”) recommended a base
of fense level of 26 under the applicable Sentencing Cuidelines.
Thi s reconmmendati on was based on a probation officer’s estinate of
t he anount of nethcat hi none that Shugart attenpted to produce. To

make this cal culation, the probation officer estinated the anount

2 The district court excluded this evidence fromtrial. The court
concl uded that the governnent failed to carry its burden of show ng
that the search of the package from T&M was justified by consent
and that a warrantless search of the package was, therefore, in
viol ation of the Fourth Amendnent.

3 The district court granted Leach’s notion to suppress the
evi dence found during a search of her nobile hone, as well as
incrimnating statenents that she made during that search, based on
violations of the federal ®“knock and announce” statute. See 18
U S C 8 3109. The governnent subsequently dism ssed all charges
agai nst Leach and the conspiracy count agai nst Shugart.
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of nmethcathinone that could be produced from the anount of
ephedri ne that Shugart ordered, assum ng a 50%yi el d.

The district court rejected the 50% yield rate suggested by
the PSI and found that a yield rate of 27% was nore reasonabl e.
Thus, the district court found that the 39,000 ephedrine tablets
ordered by Shugart woul d produce 263. 25 grans of nethcathi none. In
light of this calculation and Shugart’s crimnal history category
of VI, the district court identified a sentencing range of 120-150
months. The district court then sentenced Shugart to 120 nonths
i ncarceration on both counts of conviction, to run concurrently,
foll owed by three years of supervision

On Decenber 8, 1995, Shugart filed a notion for a new trial,
arguing that the governnent failed to disclose exculpatory
evidence. On April 11, 1996, the district court concluded that the
subj ect evidence was not material and denied Shugart’s notion for
a newtrial. Shugart tinely filed his notice of appeal, and this
appeal foll owed.

1. Search and Sei zure

A.  Probabl e Cause to Search

Shugart argues that Agent Keene’'s affidavit in support of the
search warrants failed to establish probabl e cause to believe that
evidence of a crine would be found on Shugart’s or Leach’s
property. Specifically, Shugart clains that the affidavit failed
to establish probable cause because it relied on information
provi ded by an untrustworthy confidential informant and because it

contained material errors, nanely references to “cocaine” rather



than “nmet hcat hi none.” Therefore, Shugart contends that the
evidence seized as a result of the searches should have been
excl uded fromevidence and that the district court’s denial of his
suppression notion constituted reversible error.*

This court reviews conclusions of |aw regarding the
sufficiency of a warrant de novo. United States v. Richardson, 943
F.2d 547, 549 (5th Gr. 1991). Qur review involves a two-step
process, whereby we nust first determ ne whether the good-faith
exception to the exclusionary rule applies. See United States v.
Leon, 468 U.S. 897, 922-23, 104 S. C. 3405, 82 L. Ed.2d 677 (1984);
United States v. Satterwhite, 980 F.2d 317, 320 (5th Gr. 1992).
Only if a novel legal question is presented or the good-faith
exception does not apply nust we then “ensure that the nagistrate
had a substantial basis for concluding that probable cause
existed.”® [Illinois v. Gates, 462 U S. 213, 238-39, 103 S. Ct.
2317, 76 L. Ed. 2d 527 (1983) (internal quotations omtted); see al so
United States v. Pena-Rodriguez, 110 F.3d 1120, 1130 & n.10 (5th
CGr. 1997).

4 The governnent argued in the district court that Shugart |acked
standing to challenge the legality of the search of his sister’s
gar age. The district court concluded that resolution of the
standi ng i ssue was unnecessary, given its ultinmte concl usion that
the search warrant was supported by probable cause. W simlarly
decline to reach the standing issue based on our conclusion that
the good-faith exception to the exclusionary rule applies. Cf.
United States v. Blocker, 104 F.3d 720, 725 n.3 (5th Gr. 1997).

5> This case does not present a novel question of |aw See
Satterwhite, 980 F.2d at 320 (recogni zing that “whether, on the
particular facts of [a] case, the affidavit supporting the search
warrant established probable cause to search” was not a nove

guestion of |aw).



The good-faith exception to the exclusionary rule provides
“that evidence obtained by |law enforcenent officials acting in
obj ectively reasonabl e good-faith reliance upon a search warrant is
adm ssible in the prosecution’s case-in-chief, even though the
affidavit on which the warrant was based was insufficient to
establish probable cause.” United States v. Craig, 861 F.2d 818,
821 (5th Gr. 1988) (citing Leon, 468 U S. at 922-23). “lssuance
of a warrant by a magistrate normally suffices to establish good
faith on the part of |aw enforcenent officers who conduct a search
pursuant to the warrant.” |d. Nonet hel ess, the officers’ good
faith cannot be established, for exanple, when a warrant is “based
on an affidavit so lacking in indicia of probable cause as to
render official belief in its existence entirely unreasonable.”
Leon, 468 U. S. at 923.

Agent Keene's affidavit provided sufficient “indicia of
probabl e cause” for reasonable | aw enforcenent officers to believe
that the procured warrants were valid. The affidavit related
information fromthe ClI that strongly suggested that Shugart was
i nvol ved wi t h met hcat hi none producti on. For exanpl e, the infornmant
was aware that Shugart and Leach had ordered |arge anounts of
ephedri ne, an essenti al i ngr edi ent used to nmanufacture
met hcat hi none. In addition, the Cl had observed a “nethcathi none
| aboratory” on Shugart’s property in the recent past. The C had
al so witnessed Shugart manufacturing nethcathi none on two prior
occasions. Finally, the Cl had observed nethcat hi none and ot her

chem cals used to manufacture the drug on Leach’s property.
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The governnment, however, did not rely exclusively on the Cl’s
uncorroborated allegations when it sought the warrants to search
Shugart’s and Leach’s properties. I nstead, DEA agents verified
much of the information provided by the C through their
i ndependent investigation of Shugart’s activities. For exanple,
the agents determ ned that Shugart and Leach had ordered ephedrine
fromthe sane conpani es referenced by the Cl. Mreover, on the day
of the search, the agents observed several key ingredients used in
t he producti on of nethcat hi none, incl udi ng ephedri ne, bei ng brought
to Leach’s nobile hone.

Thus, the Cl’s reliability in this case was strengthened by
the DEA' s i ndependent investigation, which corroborated inportant
aspects of the information provided by the informant. See United
States v. Broussard, 987 F.2d 215, 221-22 (5th Cr. 1993),
overrul ed on ot her grounds sub nom, J.E B. v. Al abama ex rel T.B.
511 U. S 127, 114 S. C. 1419, 128 L. Ed.2d 89 (1994) (hol ding that
information supplied by a confidential informant, which was
corroborat ed by ot her evi dence, supported a nagi strate’ s fi ndi ng of
probable cause, despite a lack of evidence regarding the
informant’s reliability or veracity). Mreover, thereliability of
the CI’s informati on was enhanced by the fact that his statenents
were inculpatory and could potentially subject him to crimnal
sancti ons. See United States v. MKeever, 5 F.3d 863, 865 (5th
Cr. 1993) (“The fact that the Cl’'s statenents were agai nst his own
penal interest anmounts to substantial corroboration”). Under these

circunstances, we believe that a reasonable officer could easily

11



have concluded that Agent Keene’'s affidavit contained probable
cause sufficient to justify issuance of the subject warrants.

The technical errors in the applications for the search
warrants do not underm ne this conclusion. Agent Keene pointed out
the errors to the nagistrate and corrected the majority of them
pursuant to the magistrate’s instructions. It is undisputed that
any errors that remained were the result of an oversight by both
Agent Keene and the nmgistrate. Under these circunstances, we
believe that the good-faith exception applies, and the district
court did not err in denying Shugart’s notion to suppress.

B. Sufficient Particularity

Shugart argues that the chall enged search warrants failed to
aut hori ze the sei zure of evidence of drug manufacturing. |nstead,
the search warrants contained boilerplate provisions obviously
i ntended for use in cases involving possession with the intent to
distribute narcotics. Nonet hel ess, the agents searched for and
sei zed evi dence rel ated t o net hcat hi none production. Thus, Shugart
argues that the warrants did not describe wth sufficient
particularity the things to be seized and that evidence of drug
manuf acturing obtained during the searches should have been
excluded fromtrial. Shugart contends that the district court’s
failure to exclude such evidence constituted reversible error.

The Fourth Anendnent requires a search warrant to describe
wth sufficient particularity the itens to be seized. See U. S
Const. anend. |V (stating that a warrant nust “particularly

describ[e] the place to be searched and the persons or things to be
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seized”). The applicable test requires this court to ask whet her
“the description in the warrant would permt an executing officer
to reasonably know what itens are to be seized.” United States v.
Beaunont, 972 F. 2d 553, 560 (5th Gr. 1992), cert. denied, 508 U S.
926, 113 S. C. 2384, 124 L.Ed.2d 288 (1993). In addition, this
court has held that the particularity requirenent may be satisfied
“by reliance on an affidavit when the affidavit is incorporated by
reference into the warrant.” |Id. at 561; but cf. United States v.
Haydel , 649 F.2d 1152, 1157 (5th Cr. Unit A 1981), cert. denied,
455 U.S. 1022, 102 S. . 1721, 72 L.Ed.2d 140 (1982) (“An
insufficient warrant cannot be cured by the nost detailed
affidavit”).

Al t hough Agent Keene’'s affidavit nade clear that the DEA was
seeking a warrant to search for evidence of nethcathinone
production, the search warrants did not nention drug manufacturing
or incorporate Agent Keene's affidavit. I nstead, the warrants
aut hori zed the governnent to seize the property “described on the
attached Exhibit ‘B.”"® The only terns in that exhibit, however,

t hat coul d arguabl y have enconpassed evi dence of drug manufacturing

6 Exhibit B provided the following list of itens to be seized:

N- Met hcat hi none, currency, scales, travel records, receipts, copies
of cashi er checks, copi es of noney orders, checking account records,
not es, correspondence, customer lists, |edgers, bank safety deposit
box records, address/tel ephone |ists or books, photographs, jewelry,
titles, deeds, stock certificates, guns, telephone pagers, radio
scanners, conputers and accessories, and other itens evidencing the
i nportation, purchase, and/or distribution of nmethcathi none and the
obt ai ni ng, secreting, transfer, and/or conceal nent of assets and/or
noney, which are fruits, evidence, and instrunentalities related to
violation of Title 21, United States Code, Sections 841(a)(1l), 846,
and 848.

13



were also so broad as to constitute the type of general warrant
that has “long been abhorred in the jurisprudence of both Engl and
and the United States.” Beaunont, 972 F.2d at 560. Thus, the
warrants in the instant case were insufficient to satisfy the
particularity requirenent of the Fourth Anmendnent. Unl ess the
good-faith exception to the exclusionary rule applies, the district
court erred by denying Shugart’s notion to suppress.

On the sane day that the Suprenme Court decided Leon, it also
i ssued its opinion in Massachusetts v. Sheppard, 468 U. S. 981, 104
S. . 3424, 82 L.Ed.2d 737 (1984). I n Sheppard, the defendant
argued that a warrant authorizing a search for “controlled
subst ances” violated the Fourth Anmendnent’s particularity
requirenent. 1d. at 987. The chall enged warrant was acconpani ed
by a detailed affidavit, which indicated that the search was for
items related to a hom cide investigation. ld. at 985. It was
undi sputed that the issuing nmagistrate and the executing officers
knew the contents of the affidavit and the focus of the search.
Rel ying on Leon, the Court noted that the only i ssue before it was
“whet her the officers reasonably believed that the search they
conduct ed was authorized by a valid warrant.” |d. at 988. Because
the officers’ subjective belief inthe validity of the warrant was
uncontested, the Court explained that the only remai ning i ssue was
“whether there was an objectively reasonable basis for the
officers’ mstaken belief.” | d. The Court concluded that the
officers good-faith reliance on the warrant was objectively

reasonabl e because the affidavit had been approved by the U S
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Attorney, the issuing magistrate had nade a probable-cause
determ nation, and the warrant would have been valid on its face
with only minor corrections.’” 1|d. at 989.

In United States v. Beaunont, 972 F.2d at 562, this court
applied the good-faith exception to uphold the adm ssibility of
evi dence sei zed during a search, despite the fact that the warrant
aut horizing the search failed the particularity requirenent. The
court relied on Sheppard and concluded that the officers’ good-
faith reliance on the warrant was objectively reasonabl e because
“there was a probable cause determ nation nmade by [a] judge, the
affidavit provided specific information of the objects of the
search, the executing officer was the affiant, the additional
of ficers maki ng the search knew what was to be searched for, and,
finally, the warrant could easily have been made valid by the
insertion of the phrase ‘see attached affidavit.’”” 1d. Because
the i nstant case i s i ndi stinguishable fromBeaunont, the good-faith
exception applies, and the district court did not err in denying
Shugart’s notion to suppress.

C. Probable Cause to Arrest

Shugart argues that the district court erred by admtting
“pl asti c baggi es” and a recei pt froman ephedri ne manufacturer into
evidence. This evidence was found in Shugart’s pockets when DEA

agents conducted a search of his person shortly after entering

! In this regard, the Court observed that “if the judge had
crossed out the reference to controlled substances, witten ‘see
attached affidavit’ on the form and attached the affidavit to the
warrant, the warrant would have been valid.” ld. at 985 n.7
(internal citations omtted).
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Leach’ s garage pursuant to a search warrant. Shugart contends that
the search of his person violated his fourth anendnent rights
because it was conducted before the agents had probable cause to
arrest him In contrast, the governnent argues that Shugart’s
arrest was supported by probable cause and that the subsequent
search of his external clothing was justified as a search incident
to a lamul arrest.

The Fourth Anendnent requires that a warrantless arrest be
based upon probable cause. United States v. Levine, 80 F.3d 129,
132 (5th Gr.), cert. denied, —U.S. — 117 S. . 83, 136 L.Ed. 2d
40 (1996). Thus, in determ ning whether to suppress the subject
evidence, the pertinent inquiry is whether the agents had probabl e
cause to arrest Shugart. “Probable cause exists when the totality
of the facts and circunstances within a [lawenforcenent] officer’s
know edge at the nonent of arrest are sufficient for a reasonable
person to concl ude that the suspect had conmtted or was comm tting
an offense.” 1d.

At the tinme the DEA agents entered Leach’s garage, they were
awar e that Shugart had retri eved a package cont ai ni ng ephedrine, an
essential ingredient in nmethcathi none production, and brought it to
the nobile hone. They also knew that other chem cals used to
produce nethcathinone had been brought to the nobile hone.
Moreover, the agents had been infornmed by the Cl that Shugart was
in possession of a nethcathinone |aboratory, had manufactured
met hcat hi none i n the past, and was ordering ephedrine to use in the

manuf acturing process. Not ably, when the agents entered the
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garage, they observed Shugart in close proximty to an array of
| aboratory equipnment and several vessels containing liquid
substances. A hand m xer appeared to have been recently used, as
it was gyrating intermttently.

Based on these facts, the agents had probabl e cause to believe
that Shugart had been or was in the process of manufacturing
met hcat hi none when they found and arrested himin the garage. The
subsequent search of Shugart’s clothing was justified, in turn, as
a search incident to his lawmful arrest. See, e.g., United States
v. MFarland, 633 F.2d 427, 429 (5th Cr. 1980) ("“The purpose of
the doctrine permtting searches incident to arrest is to allow
di scovery and preservation of destructible evidence ....”) (citing
Chinel v. California, 395 U S. 752, 762-63, 89 S. C. 2034, 23
L. Ed. 2d 685 (1969)). The district court, therefore, did not err in
denyi ng Shugart’s notion to suppress the evidence found in his
pockets during his arrest.

I11. Evidentiary |ssues
A.  Phot ographs

Shugart argues that photographs of |aboratory equi pnent and
chemcals found in the search of Leach’s garage were inproperly
admtted into evidence. Shugart clains that the agents rearranged
t he evi dence before t he photographs were taken and t hereby conveyed
a false inpression of the crinme to the jury. In response, the
governnent argues that novenent of the itens depicted in the
phot ographs went to the photographs’ weight, not to their

adm ssibility.
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Deci sions regardi ng the adm ssibility of evidence are revi ewed
for an abuse of discretion. See, e.g., United States v. Carill o,
20 F. 3d 617, 620 (5th Cr.), cert. denied, 513 U.S. 901, 115 S. C
261, 130 L.Ed.2d 181 (1994). Even if an abuse of discretion
occurred, this court nust determ ne “whether the error was harnl ess
or whether the error requires reversal because, when viewed in the
light of the entire record, it affected the substantial rights of
the defendants.” United States v. Hunphrey, 104 F.3d 65, 70 (5th
Cr.), cert. denied, —S. . — 1997 WL 195218 (May 19, 1997).

The district court did not abuse its discretion by admtting
the chal l enged photographs into evidence. The phot ographs were
offered for the purpose of showing the jury the |aboratory
equi pnent and chem cals found at the scene of the crine, not to
denonstrate precisely what the crine scene |ooked like. In this
regard, the governnent agents who testified at trial freely
di scl osed that they noved the evidence prior to photographing it
and t hat the phot ographs did not accurately depict the scene of the
crime.
B. Business Records

Shugart argues that the district court erred in admtting the
busi ness records of tw ephedrine distributors into evidence.
These records consisted of order fornms filled out by enpl oyees of
the distributors. The order forms indicated that calls were nade
from nunbers assigned to Shugart’s parents and sister to the
ephedrine distributors and that, as a result, the distributors

shi pped orders of ephedrine to Leach’s address and Shugart’s post
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of fice box. Shugart argues that the business records were
i nadm ssi bl e doubl e hear say.

At trial, the parties stipulated that the order forns
constituted business records of T&M and A ynpus. This stipul ation
al so provided that the nanmes given by callers to the businesses
woul d be redacted fromthe records. Although Shugart contends that
any information provided by the callers constituted inadm ssible
doubl e hearsay,® we believe that such information was not hearsay
at all. The challenged business records were not offered to prove
that factual matters asserted by the callers were true. |[nstead,
the business records were offered to prove that the callers
provided certain information to the distributors and that orders
were shipped to certain addresses as a result. Because the
information provided by the callers was not hearsay, the district
court did not abuse its discretion by admtting the subject
busi ness records into evidence.

V. Mtion for a New Tri al

After his conviction, Shugart noved for a new trial, arguing
that the governnment failed to disclose excul patory evidence in
violation of Brady v. Maryland, 373 U S. 83, 83 S C. 1194, 10
L. Ed. 2d 215 (1963). Shugart clainmed that the governnent failed to
di sclose the affidavit of Troy Derby, a special agent for the DEA
Agent Derby’'s affidavit contained statenents nmade by WIIiam

Killion, the confidential informant in this case, after he was

8 Specifically, Shugart contends that information provided by the
caller regarding his or her nane, address, phone nunber, and
desired product was inadm ssible hearsay.
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arrested in Kansas for manufacturing nethcathinone. In his
statenents, Killion admtted that he was engaged i n nethcat hi none
production with a woman naned Carol yn Braddy, who al | egedly ordered
the necessary chem cals and provided her residence as a place to
manuf acture the drug.

Shugart argued that Killion's statenents were consistent with
his defense at trial, which attenpted to prove that Killion was
solely responsible for ordering ephedrine and manufacturing
net hcat hi none. ° Shugart clained that just as Killion falsely
accused hi mof manufacturi ng net hcat hi none, Agent Derby’s affidavit
established that Killion used the sanme nodus operandi in nmaking
fal se accusations against Braddy. The district court denied
Shugart’s notion for a new trial, concluding that Agent Derby’s
affidavit was not “material.”

Motions for new trial based on newy discovered evidence are
generally disfavored. See United States v. Ni xon, 881 F.2d 1305,
1311 (5th Cr. 1989); Fep. R CRM P. 33. District courts have
“consi derable discretion” in deciding Rule 33 notions. United
States v. MWR Corp., 954 F.2d 1040, 1047 (5th CGr. 1992). W
review the district court’s denial of a notion for a newtrial for
an abuse of discretion. United States v. Freeman, 77 F.3d 812, 815
(5th Gir. 1996).

Shugart was not entitled to a new trial unless a reasonabl e

probability existed that the governnent’s disclosure of Agent

® In contrast, the governnent clainmed that Killion taught Shugart
how to nmanufacture nethcathinone and got him started in the
busi ness.
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Derby’s affidavit would have resulted in acquittal. See United
States v. Bagley, 473 U S 667, 682, 105 S. C. 3375, 87 L.Ed.2d
481 (1985); MWVR Corp., 954 F.2d at 1046. At trial, Shugart argued
that he was innocent and that Killion had used Shugart’s nane to
order ephedrine and had manuf act ured net hcat hi none on his property.
Shugart contends that the newly discovered evidence supports his
theory because it shows that Killion also used Braddy’'s nanme and
residence to order and manufacture nethcathinone. Thi s
interpretation of the affidavit, however, relies on an unsupported
assunption that Braddy was al so i nnocent and that Killion was |ying
about her involvenent to protect hinself.

Even assum ng Agent Derby’'s affidavit is consistent wth
Shugart’s claim of innocence, we do not believe that presenting
such evidence to the jury woul d have increased the probability of
a different verdict. First, the governnent put on anple evidence
of Shugart’s direct involvenent in nethcathinone production. In
fact, there was evidence that suggested that Shugart was in the
process of manufacturing nethcathinone when he was arrested.
Shugart’s theory that Killion alone was responsible for
manuf acturi ng nethcat hinone was also contradicted by orders for
ephedrine placed well after Killion had | eft Texas. WMoreover, the
new y discovered evidence does not provide a new theory of the
case. Rather, the evidence, at nost, bolsters a theory advanced at
trial. The jury rejected Shugart’s version of the events, and we
believe that it is unlikely that his “new evidence would disturb

t hat concl usi on. Because the evidence at issue does not underm ne
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the jury s verdict, the district court did not abuse its discretion
by denying Shugart’s notion for a new trial.
V. Sentencing Cal cul ation

Shugart argues that the district court erred in calculating
his sentence under the applicable Sentencing Guidelines. It is
well settled that in reviewing an appeal from a guideline-based
sentence, this court “wll uphold the district court’s sentence so
long as it results froma correct application of the guidelines to
factual findings which are not clearly erroneous.” See, e.g.,
United States v. Sarasti, 869 F.2d 805, 806 (5th GCr. 1989).
Specific factual findings regarding the quantity of drugs to be
used in determ ning the base offense | evel are reviewed on appeal
only for clear error. United States v. Angul o, 927 F.2d 202, 204-
05 (5th Cr. 1991). In making findings of fact pursuant to the
Sentencing Guidelines, a district court need only be convinced by
a preponderance of the evidence. United States v. Castro, 889 F. 2d
562, 570 (5th Cir. 1989), cert. denied, 493 U.S. 1092, 110 S. C
1164, 107 L.Ed.2d 1067 (1990).

The district court found that 39,000 tabl ets of ephedrine were
ordered and intended for wuse by Shugart in the production of
met hcat hi none, and sentenced him accordingly. This court has
previously held that “[t] he exclusionary rule applicable to Fourth
Amendnent violations is generally inapplicable to the district
court’s consideration of evidence for purposes of sentencing.”
United States v. Montoya-Ortiz, 7 F.3d 1171, 1181 (5th Gr. 1993)
(quoting United States v. Robins, 978 F.2d 881, 891-92 (5th Cr.
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1992)). In addition, we hold today that placenment of the subject
ephedri ne orders was properly considered rel evant conduct in this
case because Shugart intended to possess the ephedrine for the
pur pose of manufacturing nethcathi none and the orders were pl aced
in preparation for the offenses of which he was convicted. See
US SG 8§ 1B1.3(a)(1). Based on these principles and our
i ndependent exam nation of the record, we hold that the district
court did not clearly err by attributing 39,000 tablets of

ephedrine to Shugart.

For all of the foregoing reasons, Shugart’s convictions and

sent ences are AFFI RVED
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