UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-40499

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

REYMUNDO REYNA- ESPI NOSA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

July 11, 1997

Before H G3 NBOTHAM W ENER, and DENNI'S, G rcuit Judges.
DENNI'S, G rcuit Judge.

The question before us is whether a conviction for unlawful
possession of a firearm by an alien under 18 U S.C. 8§ 922(9)(5)
constitutes an “aggravated felony” for purposes of increasing the
defendant’s offense level by 16 levels pursuant to U S S. G 8§
2L1.2(b)(2). This issue is one of first inpression for all
circuits.

W hold that a conviction under 8 922(g)(5) is not an

aggravated fel ony under 8§ 2L1.2(b)(2); accordingly, we reverse the



district court and remand for resentencing.

FACTS and PROCEDURAL HI STORY

Reyna- Espi nosa was arrested in Novenber 1994 while attenpting
to transport a firearm into Mexico. Al t hough handcuffed, the
appel l ant nmanaged to grab a United States Custons Service shotgun
and then attenpted to carjack a governnent vehicle. Reyna-Espinosa
pl eaded guilty to being an illegal alien in unlawful possession of
a firearm in violation of 18 U S.C. 8 922(g)(5). The appell ant
was sentenced to a term of inprisonnent of twelve nonths and one
day, to be followed by a three-year term of supervision. I n
Cct ober 1995, the appellant was deported to Mexico.

In January 1996, Reyna-Espinosa was arrested by the Border
Pat rol when found wal king along U.S. Hghway 83 in Rio Gand City.
The appellant was indicted for being found in the United States
unlawful ly after arrest and deportation, in violation of 8 U S. C

§ 1326(a) and (b)(2)!. Reyna-Espinosa pleaded guilty pursuant to

! Reentry of renoved alien

(a) Subject to subsection (b), any alien who--
(1) has been denied adm ssion, excluded, deported, or renobved or has
departed the United States while an order of exclusion, deportation, or
removal is outstanding, and thereafter (2) enters, attenpts to enter, or
is at any tine found in, the United States . . . shall be fined under
title 18, United States Code, or inprisoned not nore than 2 years or both.
(b) Notwithstanding subsection (a), in the case of any alien described in
such subsection- -
(1) whose renoval was subsequent to a conviction for conm ssion of three
or nore m sdeneanors invol ving drugs, crines against the person, or both,
or a felony (other than an aggravated fel ony), such alien shall be fined
under title 18, United States Code, inprisoned not nore than 10 years, or
bot h;
(2) whose renoval was subsequent to a conviction for conm ssion of an
aggravat ed felony, such alien shall be fined under such title, inprisoned
not nore than 20 years, or both[.]

8 U S.C. § 1326 (Supp. 1997)(in pertinent part).
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a pl ea agreenent which provi ded that the governnment woul d recomrend
a two-level adjustnent for acceptance of responsibility and a
sentence at the | ow end of the applicable guideline range.

The Presentence I nvestigation Report (“PSR’) recomended t hat
the appellant’s prior conviction for being an illegal alien in
possession of a firearmunder 18 U S. C. 8 922(9g)(5) be considered
an aggravated felony. Accordingly, the PSR increased Reyna-
Espi nosa’s base offense level of 8 by 16 levels pursuant to
US S G § 2L1.2(b)(2). The PSR al so recommended a three-|evel
decrease for acceptance of responsibility. Based on a total
offense level of 21 and a crimnal history category of IIl, the
appl i cabl e sentencing range was cal cul ated at 46 to 57 nonths.

Reyna- Espi nosa objected to the 16-1evel enhancenent, arguing
that the prior firearm conviction was not an aggravated felony
under the GCuidelines. Reyna- Espi nosa argued that the upward
adj ustnment should be four levels, not 16; thus, his sentencing
range should be 10 to 16 nonths.

I n an addendumto the PSR, the probation departnent responded
that Application note 7 of the Commentary to 8 2L1.2 specifically
refers to 18 U S.C 8§ 1101(a)(43), which expressly defines a
violation of 8 922(g)(5) as an aggravated felony under the
I mm gration and Nationality Act (“1INA").

The district court overruled Reyna-Espinosa s objection,
adopting the PSR in full. The court sentenced the appellant to 46
mont hs of inprisonnent, to be followed by a three-year term of

supervi sed rel ease.



STANDARD CF REVI EW

W review a claimthat the district court erred in applying
US S G 8§ 2L1.2(b)(2) instead of § 2L1.2(b)(1) de novo; we review
the trial court’s factual findings under a clearly erroneous
standard. United States v. Rodriguez-CGuzman, 56 F. 3d 18 (5th Cr
1995) .

DI SCUSSI ON

Reyna- Espi nosa appeals his sentence on the basis that his
conviction for being an alien in unlawful possession of a firearm
is not an aggravated felony for purposes of US.S.G § 2L1.2. The
appellant clainms that the district court erred in enhancing his
base offense | evel by 16 | evels instead of four.

Section 2L1.2(a) of the Guidelines provides for a base of fense
level of 8 for an alien who unlawfully enters or remains in the
United States following arrest and deportation, in violation of 8
U S. C 88 1326(a) and 1326(b)(2). Subsection 2L1.2(b) provides for
an enhancenent of the base offense level if the alien was
previously deported after a conviction for a felony or aggravated
f el ony:

(1) If the defendant previously was deported after a

conviction for a felony, other than a felony involving

violation of the immgration |aws, increase by 4 |evels.

(2) If the defendant previously was deported after a
conviction for an aggravated felony, increase by 16 | evels.

US S G 8 2L1.2(b) (1995) (enmphasis inoriginal). The application
note defining “aggravated felony” provides:
“Aggravated felony,” as used in subsection (b)(2), neans
murder; any illicit trafficking in any controlled substance
(as defined in 21 USC 8 802), including any drug
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trafficking crime as defined in 18 U S.C. 8 924 (c)(2); any

illicit trafficking in any firearns or destructive devices as

defined in 18 U. S.C. 8§ 921; any offense described in 18 U S. C

8 1956 (relating to |aundering of nonetary instrunents); any

crime of violence (as definedin 18 U.S.C. 8 16, not including

a purely political offense) for which the termof inprisonnment

i nposed (regardl ess of any suspensi on of such inprisonnent) is

at least five years; or any attenpt or conspiracy to comm:t

any such act. The term “aggravated felony” applies to
of fenses described in the previous sentence whether in
violation of federal or state | aw and al so applies to of fenses
described in the previous sentence in violation of foreign | aw
for which the term of inprisonnent was conpleted within the

previous 15 years. See 8 U S.C. § 1101(a)(43).

US S G 8 2L1.2, comment. (n. 7)(1995) (enphasis added). Wi | e
the definition in application note 7 does not expressly state that
a conviction under 8 922(g)(5) is an aggravated felony, Section
1101(a) (43) of the I NA expressly defines a violation of 8§ 922(qg) (5)
as an aggravated felony. The crux of this appeal, therefore, is
whet her the “See” cite to Section 1101(a)(43) actually incorporates
the definitions contained in that section to the enhancenent
provision in US S.G 8§ 2L1.2(b)(2), or whether it is nmerely a
reference as to the source of the enunerated aggravated felonies in
note 7 to § 2L1.2(b). The circuits that have addressed this
preci se i ssue have split.

The Eighth Crcuit has held that Section 1101(a)(43) has been
incorporated in full. United States v. Maul -Val verde, 10 F. 3d 544,
545 (8th CGr. 1993) (“Both [8 U S.C 8§ 1326(b)] and [US.S.G 8§
2L1.2(b)(2)] use the definition of aggravated felony found in 8
US C 8§ 1101(a)(43).").

The Ninth and Seventh Circuits have determned that the
Sentenci ng Conm ssion intended to apply the 16-1evel enhancenent
only to specifically listed felonies. 1In United States v. R 0s-
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Favela, --- F.3d ---, 1997 WL 345959 (9th Cir. June 25, 1997), the
Ninth Crcuit rejected the Eighth Crcuit’s anal ysis:

I n defining which aggravated fel onies warranted the sixteen-
| evel adjustnent, the Sentencing Comm ssion considered the
statutory definition of “aggravated felony” provided in 8
US C § 1101(a)(43), as evidenced by its direction in note 7
to “see” the statute. Although at |east one other circuit has
held that the Sentencing Conm ssion adopted in full the
statutory definition of aggravated felony providedin 8 U S. C

8§ 1101(a)(43), see Maul-Verde, 10 F.3d at 545 . . . , we
di sagree. W concl ude that the Comm ssion fornul ated a nearly
identical yet nonetheless distinct list of offenses that

qualify as aggravated fel onies for sentencing purposes.
ld. at *4.

The Seventh Circuit has also held that the Sentencing
Commi ssion did not intend for 8 US.C. § 1326 and U.S.S.G 8§ 2L1.2
to operate symetrically. United States v. Minoz-Cerna, 47 F.3d
207, 212 (7th Gr. 1995) (“[We believe it is quite clear that no
symmetry was i ntended between the aggravated fel ony provisions of
[the I NA] and the aggravated fel ony provisions of the guideline.”).

Reyna- Espi nosa does not di spute that a conviction for being an
alien in possession of a weapon is an aggravated fel ony under the
I NA:

M. Reyna’s conviction under 18 U S.C. 8§ 922(9g)(5) very
well may nmake him ineligible for asylum or relief from
deportation and exclusion from the United States; the INA
expresses national policy concerning an alien’s privilege to
enter or reside in the United States.

Appellant’s Brief at 11. The appel |l ant argues, however, that a
prior conviction for being an alien in possession of a weapon is
not an aggravated felony for purposes of enhancenent under the

QUi del i nes.

The governnent argues that the “See” <cite to Section



1101(a) (43) inplies that Congress did not intendtolimt the scope
of the definition of “aggravated felony” for purposes of Section
2L1.2(b)(2). Reyna-Espinosa clains that the “See” cite is not a
term of incorporation. The appellant argues that the Sentencing
Comm ssion did not use inclusive |anguage in Note 7; instead it
enpl oyed specific and excl usive | anguage, stating that aggravated
felony “neans,” followed by a full paragraph of definition of
crimes? derived from only 5 of 21 paragraphs of § 1101(a)(43).
Reyna- Espi nosa clains that the Sentencing Conm ssion could have
easily directly incorporated all felonies contained in 1101(a) and
did not.

Reyna- Espi nosa al so argues that the definition of the signa

“See” does not support the governnent’s argunent:

The citation signal “See” wused by the Sentencing
Commi ssion is not a termof incorporation. According to the
nost recent edition of The Bl uebook, “See”, is used to show

t hat t he “Iclited authority clearly supports t he

proposition.[”] Harvard L. Rev. Ass’'n, The Bluebook - A

Uni form System of Ctation 8§ 1.2 (15th ed. 1991). “ See”

merely is an introductory signal indicating support. Id.
Appellant’s Brief at 11.

We note that the first version of 8§ 2L1.2 provided for a 4-
| evel enhancenent for a prior felony, wthout specifically
providing for aggravated felonies. US S. G § 2L1.2 (eff. Nov. 1,
1989). The commentary to that version of § 2L1.2 suggested that an

upward departure may be warranted if the prior conviction was an

2 The only of fense fromthe definition of aggravated felony in application

note 7 that relates to firearns involves trafficking in firearms in violation of
18 U.S. C. 8 921. The governnment does not argue that the defendant’s sentence was
enhanced under this definition, and the district court did not base its
enhancenent on this definition.



aggravated felony “as defined in 8 US. C. 8§ 1101(a) . . . or for
any other violent felony.” US. S.G 8§ 2L1.2, comment. (n.3) (eff.
Nov. 1, 1989). 1In 1991, § 2L1.2 was anended to i nclude the current
section and its application note. Congress anended 8 U.S.C. 8§
1101(a)(43) in 1994, expanding the definition of *“aggravated
felony.” Pub. L. No. 103-416, 108 Stat. 4320-22 (1994). The
Cui del i nes were not correspondi ngly anended; thus, the CGuidelines’
list of aggravated felonies mrrors that of the pre-1994 versi on of
8 U.S.C. § 1101(a)(43).

W agree with the N nth and Seventh Crcuits that the
definition of “aggravated fel ony” for purposes of 8§ 2L1.2(b)(2) is
limted to the felonies expressly listed in application note 7.

Section 1101(a)(43) is not incorporated wholly by the reference

si gnal see. Accordi ngly, Reyna-Espinosa’ s prior 8 922(9)(5)
conviction is not an aggravated fel ony under 8 2L1.2(b)(2).
Alternatively, the governnent argues, as it did at the
appellant’s sentencing, that the wunderlying facts of Reyna-
Espi nosa’s of fense under 8 922(g)(5) support an enhancenent for a
prior aggravated felony conviction. This argunent is wthout
merit. This circuit has rejected the argunent that a sentencing
court should look to the underlying facts to determ ne whether a
prior conviction was a crinme of violence and, thus, an aggravated
felony for purposes of § 2L1.2. United States v. Vel azquez-Over a,
100 F.3d 418, 421 (5th Cr. 1996)(“A sentencing court need only

consider the fact that [the defendant] was convicted and the

i nherent nature of the offense.”), cert. denied, -- US --, 117



S.Ct. 1283 (1997).

CONCLUSI ON

We conclude that the reference to 18 U S.C. § 1101(a)(43) in
the Commentary to U.S.S.G 8 2L1.2 does not constitute a conplete
i ncorporation of that statute. I nstead, we nust |ook to the
fel oni es expressly enunerated in the Coormentary for the definition
of aggravated felony under U S S .G § 2L1.2. Consequently, a
conviction under 18 U.S.C. 8§ 922(Qg)(5) is not an aggravated fel ony
for purposes of increasing a defendant’s offense |evel under
US S G 8§ 2L1. 2(b). Accordi ngly, Reyna-Espinosa s sentence is
VACATED and the case is REMANDED to the district court for

resent enci ng.



